Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

University  of  North  Carolina  at  Chapel  Hill 


http://www.archive.org/details/schoollawbulleti1741986univ 


I 

School  Law 
Bulletin 


P[p'(r^r:-nT\/7rpff^ 


MOV   !3 

UN:v..Sri, 


Fall  1986 

Published  by  the  Institute  of  Government 
The  University  of  North  Carolina  at  Chapel  Hill 


1986  Legislation  for  Public  Education 

1  By  Laurie  Mesibov  D  The  North  Carolina  General  Assembly  raised  teachers'  salaries  and  gave 

counties  new  taxing  authority  for  school  capital  outlay. 

\ Attendance  Policies:  Are  Eighteen-Year-Olds  Entitled 
^ to  Different  Treatment? 

/  By  Trudy  Ennis  D  Though  state  attendance  law  still  applies  eighteen-year-olds,  students  in  dif- 

ficult family  situations  may  need  special  arrangements. 

No  Pass-No  Play:  Academic  Requirements  for 
Extracurricular  Activities 

1^  By  Martha  Cromartie  n  The  privilege  of  taking  part  in  extracurricular  activities  is  not  a  con- 

stitutionally protected  right,  and  a  board  may  set  academic  criteria  for  participation. 

Busing  in  Unitary  School  Districts:  A  Board's  Right 
to  Modify  the  Plan 

ly  By  Laurie  Mesibov  D  May  the  board  of  a  school  district  that  was  under  court  order  to  desegregate 

but  now  has  been  declared  free  of  illegal  segregation  abolish  its  busing  plan? 


^  Clearinghouse 
f28 


Eklited  by  Laurie  Mesibov  D  Digests  of  recent  state  and  federal  court  decisions  and  State  At- 
torney General's  opinions  in  the  area  of  school  law. 


School  Law 
Bulletin 


Fall  1986  ■  Volume  XVII,  No.  4 


Published  four  times  a  year  (summer,  fall,  wimer,  spring)  by  the  Institute  of 
Government,  Uie  University  of  North  Carolina  at  Chapel  Hill.  Subscription:  $10. 
Single  issues,  $2.50.  Back  issues  are  available  from  the  publisher  or  from  the  University  Microfilms  International ,  300 
North  Zeeb  Road,  Dept.  P.R. ,  Ann  Arbor,  Mich.  48106.  Second-class  postage  paid  at  Chapel  Hill,  N.C.  The  material 
printed  herein  may  be  quoted  provided  that  proper  credit  is  given  to  School  Law  Bulletin.  Copyright  1986.  The  Institute 
of  Government,  The  University  of  North  Carolina  at  Chapel  Hill.  Printed  in  U.S.A.  ISSN  0886-2508.  Postmaster:  Send 
address  changes  to  Sc/ioo/LaH'B«//^ft'n,  Institute  of  Government,  KnappBldg.  059A,  UNC  at  Chapel  Hill ,  Chapel  Hill, 
NC  27514-6059. 

Editorial  Staff:  D  Robert  E.  Phay  and  Laurie  Mesibov,  Co-editors  D  Margaret  E.  Taylor,  Managing  Editor  D  William 
P.  Pope,  Editorial  Assistant  D  Karen  Wysocki,  Graphic  Designer 


1986  Legislation 
for  Public  Education 


by  Laurie  Mesibov 


J-  he  General  Assembly's  actions  in  1986  reflect  two  ma- 
jor concerns  in  regard  to  public  schools— the  estimated  $2.2 
billion  in  school  facility  needs  and  the  need  to  ensure  an 
adequate  number  of  well-qualified  teachers.  In  addressing 
I  \  these  needs  the  legislature  (1)  authorized  counties  to  increase 
^  their  local  sales  taxes,  requiring  that  they  use  a  given  percen- 
tage of  the  new  revenues  for  school  capital  outlay  purposes; 
and  (2)  once  again  gave  teachers  a  higher  salary  increase 
than  other  state  employees  and  established  new  programs 
to  recruit  additional  teachers,  especially  in  certain  subject 
areas  and  in  certain  parts  of  the  state.  But  the  legislature  took 
no  action  on  school  discipline,  the  school  calendar,  or  the 
office  of  Superintendent  of  Public  Instruction;  nor  did  it  seek 
to  clarify  the  funding  responsibilities  of  state  and  local 
governments. 


Elementary  and  Secondary  Schools 

Appropriations 

Chapter  1014  (H  2055)  appropriates  $2,032,862,775  to 
the  Department  of  Public  Education  (DPE)  for  current  opera- 
tions for  fiscal  1986-87.  Chapter  1018  (H  968)  appropriates 
$22,508,283  to  DPE  for  fiscal  1986-87  from  the  Highway 
Fund. 

Allocations  include  $111,813  for  three  additional  school 
health  coordinators;  $7,305,100  for  vocational  education  in 
grades  7  through  12;  $250,000  for  model  alcohol  and  drug 
defense  programs;  $4,432,215  for  job  placement  centers  to 
provide  a  one-half  counselor  position  in  each  high  school; 
$13,720,596  for  dropout-prevention  programs,  including 


funds  for  in-school-suspension  teachers  and  alternative  in- 
structional programs  for  students  who  are  at  high  risk  of 
dropping  out;  $300,000  to  purchase  modified  textbooks 
(braille,  large-print,  audio  cassettes)  for  handicapped 
children;  $800,000  for  raising  the  daily  rate  to  $52  for 
substitute  teachers  who  are  currently  or  were  previously  cer- 
tified; and  $1,058,527  for  teachers  who  received  a  higher 
teaching  certificate  from  September  1,  1980,  through  June 
30,  1986,  because  they  had  received  a  master's  degree. 

Funds  were  provided  to  continue  implementing  the 
Basic  Education  Program  (BEP) .  Lowering  the  ninth-grade 
class  size  to  26  students  is  the  top  priority  for  1986-87,  ac- 
cording to  the  State  Board  of  Education  (SBE)  schedule. 
Additional  teaching  positions  to  meet  this  goal  will  cost  $5.13 
million.  Funding  also  includes  $5.7  million  to  add  200  more 
instructional  support  positions  to  be  filled  by  counselors, 
media  specialists,  nurses,  psychologists,  and  social  workers; 
$6.6  million  in  additional  funds  for  textbooks  in  grades  K-12; 
and  $35,000  to  provide  supplements  for  teacher-athletic 
trainers  in  each  high  school. 

Chapter  1014  also  combines  several  staff  development 
accounts  and  provides  for  their  allocation  among  local  units, 
with  25  per  cent  of  the  total  divided  equally  among  units 
and  75  per  cent  apportioned  on  the  basis  of  each  unit's  average 
daily  membership  (ADM). 


Employees 

Salaries.  Public  school  teachers  and  assistant  principals 
received  a  6.5  per  cent  annual  salary  increase.  Other  cer- 
tified personnel  received  a  5  per  cent  increase.  Salaries  of 
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noncertified  permanent  full-time  school  employees,  except 
bus  drivers,  are  increased  by  $75  per  month.  Noncertified 
permanent  part-time  employees  receive  an  increase  of  pro 
rata  amounts  of  the  $75  per  month  increase.  School  bus 
drivers'  salaries  were  raised  5  per  cent.  Noncertified  per- 
sonnel are  also  eligible  for  merit  pay  increments  of  up  to 
two  one-quarter  steps.  Funds  equivalent  to  an  average  in- 
crement of  1.2  per  cent  were  made  available  for  this  purpose. 

School  Employee  Salary  Commission.  Section  59  of 
Chapter  1014  establishes  a  Legislative  Commission  of  Salary 
Schedules  for  Public  School  Employees.  The  Commission 
will  undertake  a  comparative  study  of  the  current  salary 
structure  used  for  certified  and  noncertified  employees; 
develop  a  new,  comprehensive  schedule  for  all  public  school 
employees;  recommend  a  plan  for  continuing  review  of  and 
adjustments  to  the  schedule;  and  make  recommendations 
regarding  the  hours  of  employment  for  teacher  aides.  The 
Commission's  final  report  to  the  legislature  is  due  March 
1,  1987. 

Teacher  Aides  Workweek.  Section  58  of  Chapter  1014 
adds  new  G.S.  115C-47(30)  requiring  local  boards  of  educa- 
tion to  set  the  hours  of  employment  for  teacher  aides. 

Fair  Employment  and  Dismissal  Act.  Section  60  of 
Chapter  1014  amends  G.S.  115C-325(p)  to  make  it  clear  that 
the  statute  applies  to  "teachers"  in  the  Departments  of  Human 
Resources  and  Correction  regardless  of  their  students"  age 
or  whether  they  accept  noninstructional  assignments. 

Certified  School  Pfersonnel  Evaluation  Pilot  Pro- 
gram. Section  61  of  Chapter  1014  amends  G.S.  115C-362 
to  provide  that  evaluators  for  the  certified  school  personnel 
evaluation  pilot  program  will  be  selected  and  trained  by  local 
boards  of  education  and  the  Department  of  Public  Instruc- 
tion (DPI),  not  by  the  State  Board  of  Education.  Evalua- 
tions are  to  begin  on  January  1,  1987. 

Teacher  Effectiveness  Program.  Section  54  of  Chapter 
1014  allocates  money  from  DPE  teacher  effectiveness  training 
funds  for  a  one-time  stipend  of  $250  per  person  to  teachers 
in  units  that  are  not  part  of  the  career  ladder  pilot  who  were 
required  to  complete  the  30  hours  of  Teacher  Effectiveness 
Training  before  June  30,  1987,  if  they  have  not  received  a 
stipend  under  Ch.  479  of  the  1985  Session  Laws.  Any  re- 
maining funds  must  be  used  for  a  one-time  $250  stipend 
to  teachers  who  successfully  complete  the  Teacher  Effec- 
tiveness Training  in  the  nine  local  units  that  are  participating 
in  the  Outside  Evaluator  Pilot  Program. 

Modiflcations  of  the 

Career  Development  Pilot  Program 

Section  230  of  Chapter  1014  amends  G.S.  115C-363.2(g) 
to  provide  that  the  Career  Development  Pilot  Plan  (CDP) 


for  administrators  will  be  comparable  with  the  plan  for  in- 
structional personnel.  The  program  will  apply  to  employees 
who  demonstrate  high  effectiveness  in  their  positions- 
including  superintendents,  associate  superintendents,  and 
assistant  superintents— not  just  to  instructional  leaders  and 
school  managers.  Superintendents  will  be  evaluated  by  their 
local  boards  on  the  basis  of  performance  standards  developed 
by  the  SBE  or  by  the  local  boards. 

Section  230  of  Chapter  1014  replaces  many  of  the  for- 
mal evaluations  at  various  levels  of  differentiation  required 
by  G.S.  115C-363  with  formal  observations  by  principals 
and  trained  evaluators. 

It  also  adopts  evaluation  terminology  from  the  Perfor- 
mance Appraisal  System.  A  Career  Status  I  employee- 
other  than  a  superintendent,  assistant  superintendent,  or 
associate  superintendent— is  a  "career  teacher"  as  defined 
in  G.S.  115C-325.  A  Career  Status  I  employee  may  apply 
for  Career  Status  II  in  his  first  year  in  Career  Status  I.  The 
"employee's  relationship  with  the  employee's  peers  and  with 
parents"  is  removed  from  the  list  of  items  in  the  portfolio 
that  an  employee  applying  for  Career  Status  n  must  prepare. 
If  the  employee's  evaluations  have  been  a  combination  of 
ratings  of  above  standard  and  higher,  as  defined  in  the  Per- 
formance Appraisal  System,  the  principal  may  recommend 
the  promotion.  A  Career  Status  II  employee  may  apply  for 
Career  Status  III  no  earlier  than  his  or  her  second  year  in 
Career  Status  II.  No  standards  or  procedures  for  promo- 
tion to  Career  Status  III  have  been  set. 

G.S.  115C-163.10  now  requires  the  SBE's  annual  report 
on  the  CDP  to  describe  the  progress  of  the  pilot,  the  distribu- 
tions of  ratings,  the  numbers  and  percentages  of  staff  on  each 
of  the  various  levels,  and  the  criteria  for  Career  Status  II 
and  eligibility  for  Career  Status  ffl.  G.S.  115C-363. 11(a)  now 
provides  that  the  stipend  for  successfully  completing  the  Ef- 
fective Teacher  Training  Program  is  to  be  paid  to  those  who 
are  new  to  the  CDP. 

Teacher  Enhancement  Program 

Section  63  of  Chapter  1014  (H  2055)  adds  Article  24C, 
Teacher  Enhancement  Program,  to  G.S.  Ch.  115C  with  the 
goal  of  attracting  students  to  teacher-training  programs, 
recruiting  teachers,  and  encouraging  teaching  in  subject  areas 
and  geographic  areas  in  which  teachers  are  needed.  The  new 
law  creates  new  grant  and  loan  programs.  All  loans  will  be 
made  from  and  repaid  to  revolving  funds  and  will  be  forgiven 
if  the  recipient  teaches  a  specified  number  of  years  and  fulfills 
any  other  terms  of  the  loan  agreement.  ^ 

Office  of  Teacher  Recruitment.  One  component  of  S 
the  program  is  the  Office  of  Teacher  Recruitment  (OTR) 
in  DPI,  supported  by  an  allocation  of  $500,000  of  DPE  fiinds. 
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/  OTR  must  identify  subject  areas  and  geographic  areas  where 
teachers  are  needed  and  coordinate  and  administer  a  com- 
prehensive teacher-recruitment  program.  It  must  also  coor- 
dinate a  High  School  Teacher  Recruitment  Program  designed 
to  improve  the  image  of  the  teaching  profession,  to  provide 
information  about  teaching,  and  to  identify  and  attract 
talented  students  to  the  field.  Each  high  school  will  have 
a  program,  headed  by  a  teacher-recruiting  officer  (a  teacher 
appointed  by  the  principal).  OTR's  efforts  to  promote 
teaching  as  a  career  will  be  coordinated  with  the  business 
community  and  major  education  organizations. 

OTR  will  administer  a  Tuition  Grant  Program,  to  pro- 
vide loans  (a)  to  individuals  with  skills  in  a  subject  area  in 
which  teachers  are  needed  who  hold  college  degrees  but  do 
not  have  teaching  certificates,  and  (b)  to  certified  teachers 
who  agree  to  retrain  for  certification  in  subject  areas  of  high 
need.  Applicants  must  agree  to  work  in  a  high-need  region 
or  local  school  administrative  unit.  Recipients  of  loans, 
selected  by  the  Superintendent  of  Public  Instruction,  will 
receive  a  grant  toward  the  actual  amount  of  their  tuition  cost , 
up  to  $1,000.  The  loan  will  be  forgiven  if  the  recipient  teaches 
for  two  years  during  the  four  years  after  he  completes  his 
course  work  and  meets  the  other  conditions  of  the  loan. 

)The  Teacher  Aide  and  Substitute  Teacher  Retraining 
Program  will  provide  one-year  scholarship  loans  to  currently 
employed  teacher  aides  and  substitute  teachers  who  hold 
college  degrees  and  agree  to  retrain  for  certification  in  sub- 
ject areas  where  teachers  are  needed.  Recipients  of  loans, 
selected  by  the  Superintendent  of  Public  Instruction  from 
nominees  sponsored  by  local  administrative  units,  will 
receive  the  actual  amount  of  tuition  up  to  $1,000  and  the 
minimum  salary  for  a  teacher  aide  on  the  state  salary 
schedule.  They  must  agree  both  (a)  to  enter  a  college  pro- 
gram full  time  and  secure  certification  in  a  specified  area, 
and  (b)  to  accept  a  teaching  position  in  the  local  school  ad- 
ministrative unit  that  sponsored  them.  A  loan  will  be  forgiven 
if,  within  four  years  of  completing  the  course  work,  the  recip- 
ient teaches  for  two  years  in  the  subject  area  and  in  the  local 
school  administrative  unit  agreed  on  when  the  loan  was 
made. 

The  Teacher  Incentive  Program  will  provide  (a)  a  one- 
time incentive  of  $3,000  to  former  teachers  who  have 
achieved  career  status  but  have  not  taught  for  at  least  three 
years,  or  (b)  actual  moving  costs  of  up  to  $3,000  for  teachers 
not  currently  employed  by  a  local  school  administrative  unit 
in  North  Carolina.  Recipients,  selected  by  the  Superinten- 
^  dent  of  Public  Instruction,  must  agree  to  teach  for  at  least 
I  two  years  in  a  specific  subject  area,  a  specific  geographic 
area,  or  both.  If  the  terms  of  agreement  are  not  met,  the 
grant  must  be  repaid. 


North  Carolina  Teaching  Fellows  Commission.  A 

second  component  of  the  Teacher  Enhancement  Program 
is  the  establishment  of  the  North  Carolina  Teaching  Fellows 
Commission,  supported  by  an  allocation  of  $375,000  of  DPE 
funds  to  the  Public  School  Forum  of  North  Carolina,  Inc. 
The  Commission  (composed  of  11  nonlegislative  members) 
will  operate  independently  of  the  SBE  and  DPI.  Commis- 
sion staff  members— provided  by  the  Public  School 
Forum— are  not  state  employees.  The  Commission  will  ad- 
minister scholarship  loan  programs  designed  to  encourage 
students  to  prepare  for  teaching  careers. 

The  Teaching  Fellows  Program,  which  will  be  ad- 
ministered in  cooperation  with  teacher-training  institutions 
selected  by  the  Public  School  Forum,  will  provide  four-year 
scholarship  loans  of  $5,000  per  year  to  North  Carolina 
high  school  seniors  interested  in  becoming  teachers.  The 
loans  will  be  forgiven  if,  during  the  seven  years  after  col- 
lege graduation,  the  recipient  teaches  for  four  years  in  a 
public  school  in  North  Carolina  or  in  a  school  operated  by 
the  United  States  government  in  North  Carolina. 

The  Teaching  Grant  Program  for  College  Juniors  will 
provide  a  two-year  scholarship  loan  of  $4,000  per  year  to 
200  North  Carolina  residents  who  are  college  juniors  or  com- 
munity college  graduates  who  want  to  become  teachers,  who 
meet  scholastic  standards,  who  are  majoring  in  a  subject 
area  for  which  teachers  are  needed,  and  who  agree  to  teach 
in  a  specified  region  or  local  administrative  unit.  Loans  will 
be  forgiven  if,  during  the  five  years  after  graduation,  the 
recipient  teaches  for  three  years  in  the  agreed  on  subject  area 
and  geographic  area. 

Effective  July  1,  1987,  Chapter  1014  repeals  Article  32A, 
G.S.  115C  (Scholarship  Loan  Fund  for  Prospective  Teachers), 
except  as  to  individuals  who  have  received  loans  or  com- 
mitments for  loans. 

Finance 

Supplemental  Local  Government  Sales  and  Use  Tax 
Act.  Chapter  906  (H  1542),  which  adds  Article  42  to  G.S. 
Chapter  105,  authorizes  counties  to  levy  an  additional  '/2 
percent  local-option  sales  and  use  tax.  Net  proceeds  of  the 
tax  will  be  distributed  to  participating  counties  on  a  per  capita 
basis  and  then  divided  among  the  county  and  its  munici- 
palities in  the  same  manner  as  the  1  per  cent  local-option 
sales  and  use  tax. 

The  General  Assembly  explicitly  stated  its  intent  that 
counties  use  these  new  funds  to  increase  their  level  of  spend- 
ing for  public  school  capital  outlay  above  and  beyond  cur- 
rent levels.  During  the  first  11  years  of  the  tax,  counties  must 
use  a  percentage  of  revenues  (which  gradually  decreases  over 
those  years)  for  public  school  capital  outlay  purposes  or  for 
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school  debt  service  incurred  during  the  five  years  before 
the  tax  became  effective.  The  act  mandates  60  per  cent  in 
the  first  two  fiscal  years,  50  per  cent  in  the  next  two  years, 
40  per  cent  in  the  next  four  years,  30  per  cent  in  the  next 
two  years,  and  20  per  cent  in  the  last  year.  The  restricted 
revenue  must  be  either  spent  in  the  fiscal  year  in  which  it 
is  received  or  placed  in  a  capital  reserve  fund.  A  county  may 
petition  the  Local  Government  Commission  (LGC)  for  per- 
mission to  use  these  revenues  for  other  purposes.  The  re- 
quest will  be  granted  only  if  the  county  demonstrates  that 
it  has  other  funds  sufficient  to  meet  the  school  capital  needs. 

A  local  board  of  education  may  petition  the  LGC  for 
a  finding  that  the  county's  appropriations  for  school  capital 
outlay  are,  within  the  financial  resources  available  and  con- 
sistent with  the  fiscal  policies  of  the  board  of  county  com- 
missioners, inadequate  to  meet  the  school  capital  outlay 
needs  and  that  the  county  has  not  complied  with  the  law's 
intent.  The  LGC  must  report  its  findings  and  related  recom- 
mendations on  such  a  petition  to  the  Joint  Legislative  Com- 
mission on  Governmental  Operations. 

The  LGC  is  to  make  an  annual  report  to  the  General 
Assembly  on  the  level  of  each  county's  appropriations  for 
school  capital  outlay,  including  the  amount  of  school  capital 
outlay  for  at  least  the  five  most  recent  fiscal  years;  infor- 
mation on  school  facility  needs;  and  the  percentages  of 
revenues  of  the  existing  and  proposed  sales  taxes  spent  on 
school  capital  outlay. 

Current  Expense  Moneys.  Section  78  of  Chapter  1014 
amends  G.S.  115C-430  to  require  that  counties  with  more 
than  one  administrative  unit  allocate  current  expense  ap- 
propriations among  units  on  the  basis  of  average  daily 
membership  (ADM),  not  projected  ADM. 

Central  Payroll  Reversion.  Section  79  of  Chapter  1014 
provides  that  unspent  and  unencumbered  funds  in  the  public 
schools'  central  payroll  system  do  not  revert  on  June  30,  1986. 

School  Finance  Officers.  Section  64  of  Chapter  1014 
amends  Ch.  479,  Sec.  55(b),  of  the  1985  Session  Laws  to 
allow  the  SBE  to  determine  the  amount  allotted  to  each  coun- 
ty for  a  school  finance  officer.  The  allotment  schedule  must 
be  based  on  the  total  ADM  in  the  county  and  on  the  finance 
officer's  certificate  level.  In  counties  with  more  than  one 
school  unit,  the  amount  for  each  unit  will  be  determined 
by  applying  the  unit's  percentage  of  the  total  county  ADM 
to  the  schedule  for  the  appropriate  finance  officer  level. 

Assessment  of  Students 

Testing.  Section  74  of  Chapter  1014  repeals  Articles  11 
and  12  of  G.S.  Ch.  115C  (High  School  Competency  Testing 
and  Statewide  Testing  Program)  and  replaces  them  with  Ar- 
ticle UA,  which  continues  the  testing  programs,  but  pro- 


vides for  a  single  commission  to  advise  the  SBE  on  all  testing 
issues.  The  Testing  Commission  assumes  all  of  the  func- 
tions previously  performed  by  the  Annual  Testing  Commis- 
sion and  the  Competency  Testing  Commission. 

The  SBE  may  develop  and  validate  means  and  standards 
other  than  the  competency  test  for  high  school  students  to 
demonstrate  the  minimum  competence  required  for  gradua- 
tion. These  standards,  which  must  be  more  difficult  than 
the  test,  may  be  passed  by  students  in  lieu  of  the  test. 

To  provide  achievement  information  and  educational 
accountability  as  part  of  the  Basic  Education  Program,  the 
SBE  may  acquire  achievement  tests  and  test  information  in 
order  to  evaluate  achievement  in  those  grades  and  courses 
specified  in  the  BEP. 

Health  Assessments  for  Kindergarten  Children. 
Chapter  1017  (S  293)  adds  Article  17  to  G.S.  Ch.  BOA.  Be- 
ginning on  July  1,  1987,  every  child  who  enter  public 
kindergarten,  unless  exempted  for  religious  reasons,  must 
receive  a  health  assessment  between  January  1  immediate- 
ly before  school  entry  and  the  next  December  31  after  school 
entry.  The  assessment  must  include  a  medical  history  and 
physical  examination  with  screening  for  vision  and  hearing 
and,  if  appropriate,  testing  for  anemia  and  tuberculosis;  it 
may  also  include  developmental  screening.  The  medical  pro-  I 
vider  will  submit  reports  to  the  school  principal,  and  each  J 
principal  must  file  a  health  assessment  status  report  with 
DPI  within  90  days  after  each  school  year  begins. 

Preschool  Screening/Evaluations  Pilot  Programs. 
Section  75  of  Chapter  1014  directs  DPI  to  assist,  where 
necessary,  local  units  in  designing  preschool  screen- 
ing/evaluation pilot  programs.  These  programs  must  focus 
primarily  on  developmental  evaluations  of  kindergarten 
children  to  determine  their  appropriate  school  placements. 
An  early-intervention  phase  for  children  identified  as 
developmentally  immature  or  at  risk  must  be  part  of  the  pro- 
gram. The  SBE  will  select  15  units  for  pilot  programs  that 
will  be  supported  by  a  $287,000  allocation. 

Miscellaneous 

Students  on  the  SBE.  Chapter  991  (H  1004)  amends 
G.S.  115C-11  to  authorize  the  Governor  to  appoint  two  public 
high  school  students  as  advisers  to  the  SBE.  These  students 
will  be  nonvoting  participants  in  SBE  deliberations,  and  the 
SBE  may  exclude  them  from  executive  sessions. 

School  Committee  References  Repeal.  Chapter  975 
(H  530)  retitles  Art.  6  of  G.S.  Ch.  115C  as  "Advisory  Coun- 
cils"; repeals  G.S.  115C-54,  -56  through  -59,  -70,  and  -12(2);   ^ 
and  amends  G.S.  115C-55  and -276(i)  and  other  sections  of  ■ 
G.S.  Ch.  115C  to  remove  archaic  references  to  school  com-    ^ 
mittees.  Supplemental  tax  or  local  taxing  districts  are  not 
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affected  by  these  changes.  Chapter  975  also  amends  G.S. 
115C-47  to  authorize  local  boards  of  education  to  appoint 
advisory  councils. 

Special  School  Elections.  Chapter  975  (H  530)  changes 
the  percentage  of  qualified  voters  who  are  required  to  peti- 
tion for  the  local  elections  authorized  by  G.S.  115C-501.  It 
amends  G.S.  115C-503  to  provide  that  petitions  to  the  coun- 
ty board  of  education  for  an  election  on  the  question  of  a 
city  unit's  annexing  an  adjacent  area  must  be  signed  by  a 
majority  of  the  qualified  voters  who  have  resided  for  the 
preceding  12  months  in  the  area  proposed  for  annexation. 
For  any  other  purpose  in  G.S.  115C-501,  25  per  cent  of  the 
qualifed  voters  who  reside  in  a  local  school  administrative 
unit  are  sufficient  to  submit  a  petition  to  the  local  board  of 
education  for  an  election.  G.S.  115C-510  now  requires  that 
petitions  for  elections  to  be  incorporated  or  to  vote  a  special 
local  tax  in  districts  created  from  portions  of  contiguous 
counties  be  signed  by  15  per  cent  of  the  registered  voters 
who  reside  in  the  area,  whether  the  district  has  already  been 
created  or  is  proposed. 

Cost  Allocation  of  Placing  Exceptional  Children. 
Section  76,  Chapter  1014  changes  the  effective  date  of  Ch. 
465  of  the  1985  Session  Laws— which  requires  local  boards 
to  enter  into  agreements  for  the  payment  of  costs  for  each 
exceptional  child  educated  in  a  local  educational  agency  other 
than  the  one  he  would  normally  attend— from  July  1,  1986 
to  July  1,  1987. 

Mathematics  and  Science  Network.  Section  97.1  of 
Chapter  1014  allocates  $250,000  of  the  funds  appropriated 
to  The  University  of  North  Carolina  to  the  Mathematics  and 
Science  Network  for  a  pilot  program  "for  improving  the 
academic  background  of  Blacks,  American  Indians  and  girls 
in  the  public  schools  in  mathematics  and  science"  through 
tutoring,  study  groups,  summer  enrichment  programs,  com- 
petitions, scholarships,  and  other  incentives  and  to  provide 
teachers  with  in-service  training  to  motivate  students  who 
are  minority-group  members  or  females  in  mathematics  and 
science-based  careers. 


body  acted  in  violation  of  the  law.  If  the  court  finds  that  the 
allegation  is  true,  it  may  declare  the  action  null  and  void. 

In  determining  whether  to  void  the  action,  the  court  must 
consider  (1)  the  extent  to  which  the  violation  affected  the 
substance  of  the  challenged  action,  thwarted  or  impaired 
access  to  meetings  or  proceedings  that  the  public  has  a  right 
to  attend,  or  prevented  or  impaired  public  knowledge  or 
understanding  of  the  people's  business;  (2)  whether  the  viola- 
tion was  an  isolated  occurrence  or  part  of  a  continuing  pat- 
tern of  violations;  (3)  the  nature  and  extent  of  reliance  on 
the  challenged  action;  and  (4)  whether  the  violation  was  com- 
mitted in  bad  faith.  The  court  must  award  the  prevailing  party 
reasonable  attorney  fees  in  claims  for  declaratory  or  injunc- 
tive relief. 

A  suit  must  be  begun  within  45  days  following  the  in- 
itial disclosure  of  the  action  that  the  suit  seeks  to  have  declared 
void,  except  for  actions  that  seek  to  set  aside  a  bond  order 
or  bond  referendum.  If  the  challenged  action  is  recorded 
in  the  board's  minutes,  its  initial  disclosure  occurred  on  the 
date  the  minutes  were  first  available  for  public  inspection. 
If  the  action  is  not  in  the  minutes,  the  court  must  determine 
the  date  of  its  initial  disclosure  on  the  basis  of  when  the  plain- 
tiff knew  or  should  have  known  that  the  action  had  been 
taken. 

Studies 

Physical  Education.  Section  71  on  Chapter  1014  re- 
quires the  SBE  to  study  school  physical  education  programs, 
fitness  needs  of  students,  and  changes  needed  to  improve 
the  public  school  programs. 

Tfextbooks.  Section  72  of  Chapter  1014  requires  the  SBE 
to  study  the  most  cost-effective  way  to  provide  textbooks 
to  students  who  are  visually  impaired. 


The  Community  College  System 


Open  Meetings  Law 

Open  Meetings  Law  Remedies.  Chapter  932  (H  170) 
amends  Art.  33C  of  G.S.  Ch.  143— which  applies  to  all 
boards  of  education,  board  committees,  advisory  councils, 
and  other  public  bodies— to  add  declaratory  relief  as  a 
remedy  for  a  violation  of  the  Open  Meetings  Law  (current 
^  law  authorizes  only  injunctive  relieO-  Beginning  October 
f  I,  1986,  any  person— without  alleging  special  damage  dif- 
ferent from  that  suffered  by  the  public  at  large— may  bring 
suit  in  superior  court  for  a  declaratory  judgment  that  a  public 


Appropriations 

Chapter  1014  (H  2055)  appropriates  $273,894,498  to  the 
Department  of  Community  Colleges  for  current  operations 
and  $22,526,600  for  capital  improvement  construction  and 
planning  costs.  Funds  appropriated  for  fiscal  1985-86  and 
1986-87  to  the  Department  of  Community  Colleges  and  local 
institutions  for  capital  projects  do  not  revert  to  the  General 
Fund. 

Formula  Update.  Section  85  of  Chapter  1014  provides 
that  funds  appropriated  to  the  Department  of  Community 
Colleges  must  be  allocated  to  institutions  in  accordance  with 
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the  formula  approved  by  the  State  Board  of  Community  Col- 
leges at  its  board  meeting  on  April  10,  1986. 

Salaries.  Salaries  of  community  college  instructional 
personnel  were  increased  by  5  per  cent.  Some  $2,143,076 
of  the  funds  appropriated  to  the  Department  of  Community 
Colleges  must  be  used  to  continue  the  improvement  of  faculty 
salaries  by  providing  salary- adjustment  funds  to  increase 
curriculum  and  extension  unit  allocations  by  $300  each. 

Compensatory  Education  Funds.  Section  82  of 
Chapter  1014  allocates  $975,000  of  the  Department  of  Com- 
munity Colleges'  funds  for  compensatory  education  pro- 
grams; $75,000  must  be  used  to  develop  community  college 
instructional  programs  for  mentally  handicapped  adults  and 
$900,000  to  provide  funds  to  local  community  colleges  for 
these  programs. 

Reserve  Fund.  Section  83  of  Chapter  1014  permits  the 
Department  of  Community  Colleges  to  use  $1,500,000  for 
increased  enrollments,  feasibility  studies,  new  ideas,  in- 
novative programs,  and  allocations  to  Pamlico  Technical 
College. 

Capital  Loan  Authority.  Section  90.1  of  Chapter  1014 
authorizes  the  State  Board  of  Community  Colleges  to 
negotiate  loans  of  appropriated  capital  construction  funds 
between  community  college  institutions  if  the  boards  of 
trustees  of  the  participating  institutions  agree. 

Satellites.  Community  college  satellite  campuses  con- 
tinue to  increase.  Capital  improvement  allocations  were  made 
to  Blue  Ridge  Technical  College  for  a  satellite  in  Transylvania 
County,  to  Asheville-Buncombe  Technical  College  for  a 
satellite  in  Madison  County,  to  Southwestern  Technical  Col- 
lege for  a  satellite  in  Macon  County,  to  Central  Carolina 
Technical  College  for  a  satellite  in  Harnett  County,  and  to 


Vance-Granville  Community  College  for  a  satellite  in  Gran- 
ville County. 

Tuition  and  Fees 

Section  81  of  Chapter  1014  requires  the  State  Board  of 
Community  Colleges  to  increase  regular  tuition  by  $15  per 
quarter  for  in-state  students  in  curricular  courses,  effective 
July  1,  1986.  Effective  July  1,  1987,  this  rate  will  increase 
by  $9  more  per  quarter.  Fees  for  avocational  extension 
courses  were  raised  $6  per  course;  practical-skills  and  other 
extension  courses  were  raised  $5  per  course. 

The  regular  tuition  rate  charged  a  full-time,  out-of-state 
student  in  curricular  courses  is  now  $504.  On  July  1,  1987, 
the  rate  will  be  $702.  Any  Job  Corps  training  program  for 
which  a  community  college  now  has  a  contract  is  exempt 
from  the  tuition  and  fee  increase  for  out-of-state  students. 

Conversion  to  Community  Colleges 

Section  89  of  Chapter  1014  converts  both  James  Sprunt 
Technical  College  and  Durham  Technical  Institute  to  com- 
munity colleges.  The  number  of  curriculum  membership 
hours  at  each  institution  that  may  be  generated  from  col-      I 
lege  transfer  courses  is  limited  to  10  per  cent  unless  the  State  \  I 
Board  permits  a  higher  percentage.  "^ 

Trustee  Training  Course 

Section  88  of  Chapter  1014  urges  the  North  Carolina 
Association  of  Community  College  Trustees  to  continue  and 
expand  training  for  trustees  and  to  offer  the  course  on  a 
regional  basis.  All  trustees  are  urged  to  complete  the  course. 


Attendance  Policies: 

Are  Eighteen-Year-Olds  Entitled 

to  Different  Treatment? 

by  Trudy  Ennis 


-I— /ach  year  high  school  administrators  must  contend  with 
high  school  students  who  have  turned  eighteen  and  believe 
that  because  they  have  attained  the  age  of  majority,  they  are 
totally  and  solely  responsible  for  their  behavior  at  school 
as  well  as  in  society  at  large.  This  belief  on  the  part  of 
teenagers  who  have  reached  a  major  milestone  in  their  lives 
is  understandable.  Also,  there  are  often  family  considera- 
tions that  make  the  belief  practical  and  necessary  as  well 
as  psychologically  appealing  in  terms  of  the  young  adult's 
newly  acquired  sense  of  independence  and  responsibility 
for  his  own  behavior. 

On  the  other  hand,  efficiency  and  the  obligations  im- 
posed by  law  require  that  school  officials  be  able  to  impose 
uniform  rules  on  the  entire  high  school  population  instead 
of  one  set  of  rules  and  regulations  for  the  under-eighteen 
and  another  set  for  the  over-eighteen.  However,  because 
students  who  have  turned  eighteen  may— and  often  do- 
challenge  the  schools'  policies  concerning  attendance  and 
excuses  for  absences  or  permission  for  early  checkout, 
school  officials  should  understand  the  legal  basis  justifying 
their  attendance  policies.  Also,  they  should  be  aware  that 
there  is  legal  authority  indicating  that  although  schools  may 
implement  a  uniform  attendance  policy  for  all  students 
regardless  of  age,  certain  students,  because  of  the  realities 
of  their  family  situations,  are  entitled  to  special  considera- 
tions and  possible  exemption  from  the  school  policy. 


The  author,  who  taught  in  the  North  Carolina  public  schools  for  ten  years, 
is  now  a  third-year  student  in  the  University  of  North  Carolina  School  of  Law. 
She  is  a  law  clerk  at  the  Institute  of  Government. 


This  article  outlines  the  legal  authority  that  permits 
North  Carolina  school  officials  to  excuse  the  attendance  of 
all  students  under  a  uniform  policy.  Specifically,  it  sets  forth 
the  basis  for  requiring  parental  verification  for  absences 
by  eighteen-year-olds  and  parental  permission  for  early 
checkouts  by  eighteen-year-olds.  The  article  also  identifies 
authority  for  the  proposition  that  school  officials  have  a  legal 
duty  to  listen  to  the  concern  of  students,  eighteen  or  even 
younger,  who  indicate  that  their  family  situation  does  not 
fit  the  traditional  assumption  that  parents  or  guardians  are 
responsible  for  the  student's  behavior  or  are  entitled  to  in- 
formation concerning  his  or  her  attendance.  After  hearing 
the  particulars  of  an  individual  student's  family  situation, 
school  officials  may  have  to  deviate  from  the  uniform  at- 
tendance policy  and  handle  that  student's  absences  and  re- 
quests for  early  checkout  differently  from  other  students' 
absences  and  early  dismissals.  This  article  will  also  point 
out  factors  that  school  officials  might  consider  when  deter- 
mining whether  a  student  should  be  exempted  from  the 
uniform  attendance  policy. 


Legal  Authority  for  an 
Attendance  Policy 

The  State  Board  of  Education  has  the  duty  to  formulate 
necessary  rules  and  regulations  for  properly  enforcing  the 
state's  compulsory  attendance  laws,  which  require  that 
children  between  seven  and  sixteen  attend  school: 

The  Board  shall  prescribe  what  shall  constitute  unlawful 
absence,  what  causes  may  constitute  legitimate  excuses  for 
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temporary  nonattendance  due  to  physical  or  mental  inability 
to  attend,  and  under  what  circumstances  teachers,  principals, 
or  superintendents  may  excuse  pupils  for  nonattendance  due 
to  immediate  demands  of  the  farm  or  the  home  in  certain 
seasons  of  the  year  in  the  several  sections  of  the  State.  It  shall 
be  the  duty  of  all  school  officials  to  carry  out  such  instruc- 
tions from  the  State  Board  of  Education,  and  any  school  of- 
ficial failing  to  carry  out  such  instructions  shall  be  guilty  of 
a  misdemeanor:  Provided,  that  the  compulsory  attendance 
law  herein  prescribed  shall  not  be  in  force  in  any  local  school 
administrative  unit  that  has  a  higher  compulsory  attendance 
feature  than  that  provided  herein.' 

Under  the  authority  of  this  statute,  the  North  Carolina 
AdministiBtive  Code  defines  attendance^  and  prescribes  the 
basis  for  excusing  a  student's  absences.'  State  regulations 
provide  that  the  Local  Educational  Agency  "shall  excuse 
the  temporary  absence  of  a  student  upon  the  showing  of 
satisfactory  evidence"  of  a  valid  excuse.'' 

Several  important  considerations  are  thus  already  ob- 
vious: (1)  A  school  official  who  fails  to  carry  out  the  regula- 
tions promulgated  by  the  State  Board  of  Education  is  sub- 
ject to  criminal  liability  unless  his  or  her  local  school  system 
has  implemented  a  stricter  attendance  policy;  (2)  the  state 
regulations  apply  to  all  public  school  students;  (3)  these  stan- 
dards are  the  minimum,  and  local  boards  may  impose  addi- 
tional requirements. 

Thus  there  is  ample  statutory  and  regulatory  authority 
for  local  boards  of  education  to  implement  a  policy  requir- 
ing that  a  parent  or  a  legal  guardian  provide  an  explanation 
for  a  student's  absence  or  provide  permission  and  an  explana- 
tion for  a  student's  request  for  early  checkout,  regardless 
of  the  student's  age.  Further  statutory  support  exists  for  re- 
quiring parental  verification  of  attendance  information  pro- 
vided by  the  student. 


1.  N.C.  Gen.  Stat.  §  115C-379  (1983). 

2.  16  N.C. A. C.  .6E-0101. 

3.  Id.  at  -.0102. 

4.  Id.  The  following  bases  constitute  valid  excuses: 

(1)  Illness  or  injury  prevents  the  student  from  being  able  to  attend  school. 

(2)  The  local  health  officer  or  the  State  Board  of  Health  orders  the  isolation 
of  the  student. 

(3)  The  student's  absence  is  due  to  the  death  of  a  member  of  the  immediate 
family. 

(4)  The  student  has  an  emergency  medical  or  dental  appointment  or  such 
an  appointment  which  has  been  approved  in  advance  by  the  principal. 

(5)  The  student  is  a  party  to  or  is  under  a  subpoena  as  a  witness  in  the  pro- 
ceedings of  a  court  or  administrative  tribunal. 

(6)  The  student  has  obtained  prior  approval  by  the  principal  to  be  absent 
because  of  the  observance  of  an  event  required  or  suggested  by  the  religion 
of  the  student  or  the  student's  parents. 

(7)  The  student  obtains  prior  approval  to  take  advantage  of  a  valid  educa- 
tional opportunity,  such  as  travel. 


Local  boards  of  education,  superintendents,  principals, 
and  teachers  are  all  obliged  by  statute  to  carry  out  state  laws 
and  regulations  and,  specifically,  to  keep  accurate  records. 
Local  boards  of  education  "shall  have  general  control  and 
supervision  of  all  matters  pertaining  to  the  public  schools 
in  their  respective  administrative  units  and  they  shall  en- 


In  law,  one  who 
reaches  age  eighteen 
may  be  treated  as  an 
adult  for  many  pur- 
poses but  as  a  child 
for  others. 


force  the  school  law  in  their  respective  units."^  Specifical- 
ly, local  boards  are  to  assure  accurate  records,*  and  they  are 
authorized,  upon  the  superintendent's  recommendation,  to 
make  rules  concerning  the  kinds  of  reports  that  teachers, 
principals,  and  supervisors  are  required  to  make.'' 

In  mm,  the  superintendent  of  the  local  administrative 
unit  is  required  to  carry  out  all  local  board  rules  and 
regulations*  and  to  be  familiar  with  and  implement  state 
policies  and  rules.'  In  specific  terms,  the  superintendent  is 
authorized  to  require  teachers  and  principals  to  make 
reports. '°  Principals  are  required  to  provide  accurate  reports 
to  the  superintendent"  and  are  authorized  to  assign  duties 
to  teachers  regarding  the  general  well-being  of  students. '^ 

Teachers  have  several  statutory  duties  related  to  atten- 
dance that  are  affected  by  the  policy  for  excusing  absences 
or  permitting  early  checkouts.  Teachers  are  required  to  main- 
tain order  and  discipline,  to  provide  for  the  general  well- 
being  of  students,  and  to  make  certain  reports. ''  In  particular, 
they  are  required  to  discourage  nonattendance:  "Teachers 
shall  cooperate  with  the  principal  in  ascertaining  the  cause 


5.  N.C.  Gen.  Stat.  §  115C-36  (1983). 

6.  Id  at  §  I15C^7(9)  (Supp.  1985). 
7  Id  at  §  115C-47(18). 

8.  Id  at  §  115C-276(a)  (1983). 

9.  Id  at  §  ll5C-276(e). 

10.  Id  at  §  115C-276(p). 

11.  Id  at  §  ll5C-288(b). 

12.  Id.  at  §  115C-288(e). 

13.  Id.  at  §  115C-307. 
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of  nonattendance  of  pupils  that  he  may  report  all  violators 
of  the  compulsory  attendance  law  to  the  attendance  officer 
in  accordance  with  rules  promulgated  by  the  State  Board 
of  Education."'" 

Even  though  North  Carolina  courts  have  not  addressed 
whether  school  officials  may  require  eighteen-year-olds  to 
provide  parental  or  guardian  verification  for  absences  or  re- 
quests for  early  dismissal,  they  have  addressed  student 
challenges  to  other  school  policies.  The  language  and  hold- 
ings in  those  decisions  are  instructive. 

In  Coggins  v.  Board  of  Education, ^^  the  State  Supreme 
Court  upheld  a  school  board's  policy  that  required  each  stu- 
dent to  sign  a  pledge  that  he  was  not  a  member  of  a  secret 
society  in  order  to  participate  in  extracurricular  activities. 
The  Court  held  that  a  school  board  was  acting  within  its 
authority  because  the  rule  did  not  deny  any  student  the  right 
to  receive  any  required  instruction  or  attend  any  required 
activities.  The  Court  found  that  (a)  school  boards  may 
regulate  membership  in  secret  societies,  (b)  the  rule  was  not 
unreasonable  or  discriminatory,  and  (c)  it  did  not  deprive 
students  of  a  constitutional  right.  The  rationale  used  to  sup- 
port this  conclusion  applies  to  other  policies  developed  by 
local  boards  of  education. 

The  Coggins  Court  reasoned  that  a  snjdent  has  the  right 
to  attend  the  schools  provided  by  the  state.  However,  this 
right  is  not  absolute,  because  in  order  to  be  effective,  schools 
must  be  operated  in  an  orderly  manner.  Reasonable  rules 
and  regulations  must  be  adopted,  and  the  right  to  attend 
public  schools  is  conditioned  on  the  student's  following  all 
lawful  rules  and  regulations.  When  the  legislature  delegates 
to  local  administrative  units  the  power  to  make  the  necessary 
rules  and  regulations,  the  local  unit  may  determine  what 
things  are  necessary  for  the  successful  management  of  the 
schools  in  that  district.  The  Court  noted  that  North  Carolina 
local  school  boards  have  statutory,  as  well  as  inherent,  power 
to  make  rules  and  regulations  for  the  management  of  schools 
and  students.  Also,  in  addition  to  enumerated  powers  and 
duties,  such  as  enforcement  of  the  mandatory  attendance 
policy,  local  boards  have  all  powers  and  duties  imposed  by 
law  concerning  public  schools  that  are  not  expressly  con- 
ferred on  some  other  official  or  body.  If  a  court  is  required 
to  intervene,  it  must  keep  in  mind  "that  the  local  board  is 
the  final  authority  so  long  as  it  acts  in  good  faith  and  refrains 
from  adopting  regulations  which  are  clearly  arbitrary  or 
unreasonable."'* 


Other  language  in  Coggins  emphasizes  that  a  review- 
ing court  will  be  reluctant  to  sustain  a  student's  challenge 
to  a  board  policy: 

If  the  opinion  of  court  or  jury  is  to  be  substituted  for  the 
judgment  and  discretion  of  the  board  at  the  will  of  a  disaf- 
fected pupil,  the  government  of  our  schools  will  be  serious- 
ly impaired,  and  the  position  of  school  boards  in  dealing 
with  such  cases  will  be  most  precarious.  The  Court, 
therefore,  will  not  consider  whether  such  rules  and  regula- 
tions are  wise  or  expedient.  Nor  will  it  interfere  with  the 
exercise  of  the  sound  discretion  of  school  trustees  in  mat- 
ters confided  by  law  to  their  discretion.'^ 

Thus  the  Court  held  that  the  findings  and  conclusion  of  the 
local  board  are  conclusive  unless  it  acts  corruptly,  in  bad 
faith,  or  in  clear  abuse  of  its  powers. 

In  a  more  recent  North  Carolina  case.  Fowler  v. 
Williamson, ^^  the  North  Carolina  Court  of  Appeals  held  that 
a  local  school  board  and  local  school  officials  have  the  im- 
plied right  to  adopt  appropriate  and  reasonable  rules  and 
regulations  to  carry  out  their  statutory  duties  pertaining  to 
public  schools.  A  school  principal  may  adopt  reasonable 
rules  and  regulations  that  are  not  inconsistent  with  rules  from 
higher  authority.  In  Fowler,  the  court  held  that  the  principal 
could  exclude  from  commencement  a  student  who  violated 
the  dress  code  by  appearing  in  brushed  denim  jeans. 

These  two  decisions  suggest  several  other  considera- 
tions in  evaluating  whether  an  attendance  policy  that  requires 
parental  verification  of  absences  or  requests  for  early 
checkout  may  be  applied  to  eighteen-year-old  students. 
Students  might  argue  that  such  a  requirement  is 
unreasonable,  or  even  inconsistent  with  higher  authority, 
when  applied  to  an  eighteen-year-old  because  he  has  then 
reached  the  age  of  majority.  But  the  fact  that  a  student  is 
no  longer  a  minor  does  not  mean  that  he  has  all  the  rights 
of  an  adult."  In  many  states,  one  who  has  reached  the  age 
of  majority  is  considered  an  adult  for  most  purposes  but  still 
a  child  for  others.^"  The  effect  of  reaching  the  age  of  ma- 
jority varies  even  within  a  single  state,  depending  on  the  ac- 
tivity or  purpose.^'  For  example,  even  though  in  North 
Carolina  an  eighteen-year-old  may  vote,  he  may  not  legally 
purchase  or  possess  alchohol  until  he  is  twenty-one. ^^  Thus 
statutes  setting  out  the  duties  of  local  school  boards  and 


14.  Id.  al  §  115C-307(f)  (Supp.  1985). 
\5.  223  N.C.  763.  28  S.E.2d  527  (1944). 
16.  Id.  at  769,  28  S.E.2d  at  531. 


17  Id 

18.  39  N.C.  App.  715,  215  S.E.2d  889  (1979). 

19.  A.  SussMAN,  The  Rights  of  Young  People  15  (1977). 

20.  Id 

21.  Id 

22.  N.C.  Gen.  Stat.  §  18B-302  (Supp.  1985). 
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school  personneL  attendance  laws  and  state  board  regula- 
tions. North  Carolina  case  law,  and  analogies  to  other  situa- 
tions provide  ample  authority  for  requiring  the  typical 
eighteen-year-old  student  to  provide  parental  verification 
for  his  attendance  record. 

Possible  Exceptions  to  the  Policy 

Even  though  a  student's  age  is  not  the  determining  fac- 
tor, other  considerations  may  indicate  that  an  individual  stu- 
dent should  be  exempt  from  the  prescribed  method  of  ex- 
cusing or  verifying  attendance.  As  one  writer^^  has  noted, 
whenever  a  conflict  arises,  the  normal  perception  is  that  the 
school  interests  conflict  with  the  interests  of  the  family  as 
a  unit.  However,  even  though  most  families  do  function  as 
a  unit,  reality  shows  that  in  some  cases  the  interests  of  the 
parent  and  the  child  are  not  the  same.^'*  The  United  States 
Supreme  Court  has  recognized  that  children  have  rights  in- 
dependent of  their  parents,  and  in  certain  contexts  the  child's 
rights  and  needs  may  outweigh  the  parent's  right  to  make 
decisions  concerning  the  child. 2'  The  court  has  recognized 
that  children's  rights  are  not  "co-extensive  with  those  of 
adults,"^*  but  it  has  also  recognized  that  in  some  cases  the 
child's  best  interests  may  require  that  a  parent  not  be  included 
in  a  decision-making  process. 

A  situation  could  easily  arise  in  which  a  policy  requir- 
ing that  parents  verify  absences  might  conflict  with  an 
eighteen-year-old's  rights.  Consider,  for  example,  the  Family 
Education  Rights  and  Privacy  Act  (FERPA),"  which  pro- 
vides that  federal  funds  shall  be  withheld  from  any  educa- 
tional agency  that  denies  parents  access  to  their  child's  educa- 
tional records  or  denies  eighteen-year-olds  access  to  their 
own  records.  The  definition  of  "educational  records"  in  that 
law  specifically  excludes: 

.  .  .  records  on  a  student  who  is  eighteen  years  of  age  or 
older,  or  is  attending  an  institution  of  postsecondary  educa- 
tion, which  are  made  or  maintained  by  a  physician, 
psychiatrist,  psychologist,  or  other  recognized  professional 
or  paraprofessional  acting  in  his  professional  or  paraprofes- 
sional  capacity,  or  assisting  in  that  capacity,  and  which 


are  made,  maintained,  or  used  only  in  connection  with  \ 
the  provision  of  treatment  to  the  student,  and  are  not 
available  to  anyone  other  than  persons  providing  such  treat- 
ment, except  that  such  records  can  be  personally  reviewed 
by  a  physician  or  other  appropriate  professional  of  the  stu- 
dent's choice. 

That  is,  the  law  specifically  removes  an  eighteen-year-old's 
medical  (and  similar)  records  from  the  list  of  records  that 
the  student's  parents  may  see. 

Thus,  requiring  eighteen-year-olds  to  have  parental  ex- 
cuses for  absences  potentially  conflicts  with  federal  law  that 
parents  are  not  entitled  to  see  an  eighteen-year-old's  medical 
information  included  in  a  school  file.^*  Such  a  problem  may 
arise  when  an  eighteen-year-old  smdent  seeks  medical  treat- 
ment without  his  parent's  permission  or  knowledge  but  must 
schedule  his  medical  appointments  during  school  time.  In 
that  circumstance,  requiring  the  student  to  have  his  parents 
verify  the  reason  for  his  absence  conflicts  with  his  right  to 
receive  confidential  medical  treatment  or  counseling. 

There  are  other  valid  reasons  for  excluding  a  student 
from  the  normal  operation  of  an  attendance  policy  that  re- 
quires parental  verification  for  attendance  records.  Com- 
mon sense  dictates  that  for  some  students,  requiring  paren- 
tal verification  creates  an  impossible  situation.  Unfortunate-  /  I 
ly,  the  family  situation  of  some  smdents— of  whatever  age— is  ^^ 
not  ideal.  Flexibility  is  necessary  for  those  students  who 
either  do  not  live  with  their  parents  or  cannot  depend  on 
their  parents  for  nurture  and  support.  A  student  who  has 
an  atypical  family  situation  should  not  have  to  face  addi- 
tional problems  when  he  is  unable,  for  reasons  beyond  his 
control,  to  comply  with  school  policy.  Decisions  about  a 
smdent  cannot  be  based  on  parental  involvement  if  the  parents 
have  actually  abandoned  him.  Also,  an  older  high  school 
student,  eighteen  or  younger,  may  have  moved  out  of  the 
family  home,  and  his  parents  may  have  relinquished  any  con- 
trol over  him.  If  the  facts  of  a  particular  case  indicate  that 
the  parents  no  longer  concern  themselves  with  their  child's 
education,  then  the  school  should  make  an  adjustment  to 
accommodate  that  student. 


23.  Stewart,  Reconciling  the  Competing  Interests  of  Parent  and  Child,  13 
School  L.  Bull.  1  (April  1982). 

24.  Id. 

25.  See,  e.g. ,  such  abortion  cases  as  H.  L.  v.  Matheson,  450  U.S.  398  (1981); 
Bellotti  V.  Baird,  443  U.S.  622  (1979);  Planned  Parenthood  v.  Danforth,  428  U.S. 
52  (1976).  and  such  birth-control  cases  as  Carey  v.  Population  Services  Internat'l, 
431  U.S.  678  (1977). 

26.  Tinker  v.  Des  Moines  Indep.  Community  School  Dist.,  393  U.S.  503, 
515  (1969)  (Stewart,  J.,  concurring). 

27.  20  U.S.C.  §  1232g. 


28.  School  officials  might  also  consider  whether  a  policy  requiring  parental 
verifications  for  absences  of  students  under  eighteen  might,  under  certain  cir- 
cumstances, conflict  with  N.C.  G.S.  90-21.5.  which  provides  that: 

(a)  Any  minor  may  give  effective  consent  to  a  physician  licensed 
to  practice  medicine  in  North  Carolina  for  medical  health  services  for  the 
prevention,  diagnosis  and  treatment  of  (i)  venereal  disease  and  other  diseases 
reportable  under  G.S.  130A-135,  (ii)  pregnancy,  (iii)  abuse  of  controlled 
substances  or  alcohol,  and  (iv)  emotional  disturbance.  .  .  . 

(b)  Any  minor  who  is  emancipated  may  consent  to  any  medical  treatment, 
dental  and  health  services  for  himself  or  for  his  child. 
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It  is  situations  like  these  that  make  school  officials 
uneasy.  Parents  who  have  shown  little  or  no  interest  in  their 
child's  educational  progress  may  suddenly  decide  to  become 
involved.  Many  school  personnel  who  have  tried  in  vain  to 
communicate  with  parents  about  their  child's  absences  and 
lack  of  academic  achievement  have  found  that  the  failure 
of  their  child  to  be  promoted  or  to  graduate  at  last  causes 
the  parents  to  respond.  In  order  to  be  fair  to  those  students 
who  actually  cannot,  for  whatever  reason,  obtain  parental 
verification  for  attendance  records  and  at  the  same  time  to 
protect  school  officials  from  parents'  allegations  that  the 
school  has  not  kept  them  informed  of  their  child's  perfor- 
mance, school  officials  should  develop  a  policy  for  evaluating 
an  individual  student's  position  in  regard  to  a  uniform  at- 
tendance policy.  In  developing  such  a  policy,  school  officials 
might  consider  the  following  factors. 

Factors  to  Consider 

In  deciding  whether  to  exempt  a  student  from  the  at- 
tendance policy,  school  officials  might  consider  whether  he 
depends  financially  on  his  family.  For  example,  FERPA  pro- 
vides that  "[f]or  the  purposes  of  this  section,  whenever  a 
student  has  attained  eighteen  years  of  age,  or  is  attending 
an  institution  of  post-secondary  education  the  permission 
or  consent  required  of  and  the  rights  accorded  to  the  parents 
of  the  student  shall  thereafter  only  be  required  of  and  ac- 
corded to  the  student."^'  However,  another  provision  of  that 
same  act  says  that  schools  do  not  forfeit  federal  funds  by 
disclosing,  without  written  consent,  educational  records  to 
"parents  of  a  dependent  smdent  of  such  parents,  as  defined 
in  section  152  of  Title  26."'°  The  cited  section  of  the  Inter- 
nal Revenue  Code  defines  a  "dependent"  as  any  child  or 
stepchild  of  a  taxpayer  "over  half  of  whose  support,  for  the 
calendar  year  in  which  the  taxable  year  of  the  taxpayer  begins, 
was  received  from  the  tax-payer.  .  .  ."  Thus,  if  a  student, 
eighteen  or  younger,  can  establish  that  he  is  not  financially 
dependent  on  his  parents,  school  officials  should  give  that 
fact  substantial  weight. 

School  officials  might  also  look  to  the  North  Carolina 
emancipation  statute  for  guidance  in  determining  whether 
to  exempt  a  student  from  the  requirement  for  parental 
verification  of  absences  or  requests  for  early  checkout.  Even 
though  eighteen-year-olds  have  reached  majority  and  even 
though  married  students  are  ipso  facto  emancipated  (that 
is,  legally  released  from  parental  control),  the  factors  that 


a  court  considers  when  deciding  whether  emancipation  is 
in  the  best  interest  of  a  juvenile  over  sixteen  years  of  age 
could  be  helpful  to  school  officials  in  deciding  whether  to 
exempt  a  student  from  the  normal  requirements  of  the 
attendance-verification  policy.  The  emancipation  statute 
provides:^' 


Not  every  child  lives 
in  an  ideal  family 
situation.  School  of- 
ficials should  be  flexi- 
ble about  attendance 
policy  when  a  student 
does  not  have  the  sup- 
port and  concern  of 
his  parents. 


In  determining  the  best  interest  of  the  petitioner  and  the 
need  for  emancipation,  the  judge  shall  review  the  follow- 
ing considerations: 

( 1 )    The  parental  need  for  the  earnings  of  the  petitioner; 
( 2  )  The  petitioner's  ability  to  function  as  an  adult; 
( 3  )  The  petitioner's  need  to  contract  as  an  adult  or  to 
marry; 

(4)  The  employment  status  of  the  petitioner  and  the 
stability  of  his  living  arrangements; 

( 5 )  The  extent  of  family  discord  which  may  threaten 
reconciliation  of  the  petitioner  with  his  family; 

( 6 )  The  petitioner's  rejection  of  parental  supervision  or 
support;  and 

( 7 )  The  quality  of  parental  support. 

The  enumerated  factors  provide  a  beginning  basis  for 
school  officials  in  deciding  whether  the  student  actually  does 
not  fit  society's  traditional  view  of  a  young  person  who  is 
the  subject  of  parental  support  and  advice.  If  a  student  can 
establish  that  he  does  not  have  such  a  network  of  support, 
school  officials  would  be  acting  unreasonably  and  arbritrarily 
in  requiring  that  he  provide  parental  verification  for  his  nonat- 
tendance.  Also,  a  student's  age  is  a  legitimate  factor  for  school 
officials  to  consider  when  determining  whether,  because  of 


29.  20  U.S.C.  §  1232g. 

30.  Id. 


31.  N.C.  Gen,  Stat.  §  7A-721  (1981). 
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other  factors,  he  is  responsible  for  his  own  behavior. ^^  Nor- 
mally, school  officials'  confidence  in  their  decision  to  allow 
a  student  to  explain  his  own  attendance  record  should  rise 
with  the  student's  age.'^ 

School  officials  should  consider  one  further  factor  when 


To  fulfill  their 
obligations  under 
regulations  of  the 
State  Board  of  Educa- 
tion and  still  be  fair  to 
students  in  exceptional 
circumstances,  school 
officials  should  adopt 
a  policy  for  evaluating 
individual  students^ 
positions  in  regard  to 
attendance  policies. 


developing  a  local  attendance  policy.  The  United  States 
Supreme  Court  has  ruled  that  a  public  school  student  has 
a  property  interest'"  in  the  education  that  a  state  has  made 
available  to  him  and  therefore  is  constitutionally  entitled  to 
procedural  due  process  before  he  is  deprived  of  that  educa- 
tion. In  Goss  V.  Lopez^^  the  Court  held  that  a  student  may 
not  be  suspended  for  ten  days  without  notice  and  an  oppor- 
tunity to  be  heard  before  he  is  deprived  of  that  property  in- 
terest. More  recently,  the  Court  held  that  a  person  may  not 
be  deprived  of  a  significant  property  interest  without  notice 
and  an  opportunity  to  be  heard  before  he  is  deprived  of  that 
property  interest.'*  Thus,  in  developing  a  policy  forexcus- 


32.  See  Stewart,  supra  note  23. 

33.  Id. 

34.  The  United  States  Supreme  Court  has  recognized  that  constitutionally 
protected  property  interests  extend  beyond  actual  ownership  of  tangible  property. 
Board  of  Regents  v.  Roth.  408  U.S.  564.  571-72  (1972).  Instead,  many  of  today's 
property  interests  take  the  form  of  entitlements  to  benefits  derived  from  the  govern- 
ment. Goldberg  v.  Kelly.  397  U.S.  254. 262  n.  8  (1970)  (quoting  Reich,  Individual 
Rights  and  Social  Welfare:  The  Emerging  Legal  Issues,  74  Yale  L.J.  1245,  1255 
(1966)). 

35.  419  U.S.  565  (1975). 

36.  Cleveland  Bd.  of  Educ.  v.  Loudermill U.S. 105  S.Ct.  1487 

(1985). 


ing  absences,  local  school  officials  should  not  say  that 
students  will  not  be  readmitted  to  school  until  they  bring 
a  note  from  their  parents.  Even  though  the  Supreme  Court 
has  not  conclusively  defined  a  "significant"  property  in- 
terest, such  a  provision  is  probably  constitutionally  defec- 
tive, especially  in  the  case  of  a  student  who  should  be  ex- 
empt from  the  requirement  of  parental  verification  but  has 
not  previously  had  occasion  to  explain  his  situation. 

There  is  another  important  reason  why  local  school 
boards  should  not  adopt  such  a  policy.  Additional  absences 
resulting  from  the  failure  to  bring  a  note  from  parents  could 
have  a  detrimental  effect  on  the  student's  grades.  State  regula- 
tions provide  that  Local  Educational  Agencies  "may  adopt 
rules  which  allow  teachers  to  consider  a  student's  absences 
in  the  computation  of  the  student's  grades.""  It  would  be 
unfair  and  arbitrary  to  further  penalize  a  student  academical- 
ly by  denying  him  readmission  until  he  brings  a  note  from 
home  verifying  the  reason  for  his  absence. 

Conclusion 

The  courts  have  traditionally  deferred  to  a  local  board 
of  education's  decisions  governing  how  the  local  unit  will 
be  operated.  In  the  realm  of  attendance  policies,  the  court's 
avowed  reluctance  to  substitute  its  judgment  for  the  board's 
is  buttressed  by  statutory  authorization  for  the  State  Board 
of  Education  to  formulate  regulations  concerning  student 
attendance.  The  State  Board  has  developed  regulations  that 
require  that  the  attendance  of  all  students  is  to  be  excused 
in  the  same  manner.  Furthermore,  these  regulations  pro- 
vide that  all  local  boards  must  follow  state  regulations  unless 
their  individual  policies  are  stricter. 

Thus,  in  order  to  maintain  accurate  attendance  records, 
local  officials  may  develop  an  attendance  policy  requiring 
that  all  students  provide  parental  excuses.  However,  this 
policy  should  be  flexible  enough  to  accommodate  those 
students,  eighteen  or  possibly  younger,  who  (a)  do  not  fit 
the  general  concept  of  the  beloved  offspring  of  parents  con- 
cerned with  their  welfare,  or  (b)  for  whatever  reason  are 
truly  responsible  for  their  own  behavior.  School  officials 
might  well  develop  and  include  in  the  attendance  policy  a 
procedure  by  which  a  student  may  exempt  himself  from  the 
general  policy.  A  school  system  that  fails  to  provide  for  the 
unique  sittaations  of  individual  students  will  probably  be 
found  to  have  acted  in  an  arbitrary  and  unreasonable  fashion 
if  a  sttident  ever  challenges  the  inflexible  policy  in  court. 


■f 


37.  16  N.C.AC.  .06E  -0103. 


No  P^ss-No  Play: 

Academic  Requirements 

for  Extracurricular  Activities 


by  Martha  Cromartie 


JL  he  popular  phrase  "no  pass-no  play"  aptly  describes 
the  rules  being  adopted  by  an  increasing  number  of  state 
legislatures  and  local  school  districts.  In  the  interest  of  educa- 
tional reform,  these  rules  raise  the  academic  standards  that 
students  must  meet  before  they  may  participate  in  extracur- 
ricular activities.  This  article  will  discuss  no  pass-no  play 
rules  and  two  recent  court  challenges  to  their  consti- 
tutionality. 

Extracurricular  activities,  though  sponsored  and  super- 
vised by  the  school,  take  place  outside  the  regular  classroom 
and  are  not  the  basis  for  academic  credit.  Studies  show  that 
extracurricular  activities  in  high  school  support  the  academic 
mission  of  schools,  are  inherently  educational,  and  foster 
success  in  later  life. '  These  activities  may  also  affect  future 
educational  and  employment  opportunities.^  High  school 
students  themselves  feel  that  participation  in  school  activities 
is  a  very  important  part  of  their  education  and  makes  school 
more  enjoyable.^  Parental  and  community  support,  given 


The  author  is  a  .second-year  student  at  The  University  of  North  Carolina  law 
school.  She  was  a  law  clerk  at  the  Institute  of  Government  during  the  summer 
of  1986. 

1.  National  Federation  of  State  High  School  Associations.  The  Case 
TOR  High  School  Activities  (Kansas  City.  Mo.). 

2.  The  undergraduate  admissions  office  at  The  University  of  North  Carolina 
at  Chapel  Hill  acknowledges  that  participation  in  extracurricular  activities  is  an 
"important"  factor  in  admissions  decisions.  Telephone  interview  with  Anthony 
R.  Strickland.  Assistant  Director  of  Undergraduate  Admissions.  The  University 
of  North  Carolina  at  Chapel  Hill  (May  20.  1986). 

3.  In  a  survey  of  7,000  high  schtxjl  students  sponsored  by  the  National  Federa- 
tion of  State  High  School  Associations,  most  students  said  that  they  viewed  par- 
ticipation in  school  activities  as  "a  very  important"  part  of  their  education.  Sixty-five 
per  cent  said  that  activities  made  high  school  "much  more  enjoyable."  News  and 
Observer  (Raleigh.  N.C.),  Sept.  3.  1985,  at  7A. 


by  booster  clubs  and  similar  organizations,  show  that  these 
activities  foster  good  public  relations  for  schools  and  may 
be  a  focus  for  community  pride. 

There  is  disagreement  about  whether  participation  in 
extracurricular  activities  is  a  privilege  or  a  right  that  will 
be  given  legal  protection  if  denied.  Only  a  few  courts  have 
recognized  participation  as  a  right."  The  majority  have 
viewed  such  participation  as  a  privilege,  holding  that  denial 
of  the  privilege  is  not  a  constitutional  violation.  The  federal 
Fourth  Circuit  Court  of  Appeals  (the  Fourth  Circuit  includes 
North  Carolina,  and  its  decisions  are  binding  in  this  state) 
have  followed  the  majority.' 


4.  See,  e.g. .  Duffley  v.  New  Hampshire  Interscholastic  Athletic  Ass'n.  446 
A. 2d  462  (N.H.  1982)  (athletics  are  an  integral  and  important  element  in  educa- 
tion and  are  considered  part  of  the  curriculum  in  New  Hampshire). 

5.  Denis  J.  O'Connell  High  School  v.  Virginia  High  School  league.  581  F2d 
81,  84  (4th  Cir.  1978)  (a  private  Catholic  high  school  had  been  denied  member- 
ship in  a  high  school  activities  league  and  barred  from  competing  in  league- 
sponsored  athletic  championships  because  league  membership  was  limited  to  public 
schools.  The  court  stated  that  neither  participation  in  interscholastic  athletics  nor 
the  speculative  possibility  of  acquiring  an  athletic  scholarship  or  professional  bonus 
is  a  fundamental  right  under  the  Constitution. 

See  also  Pegram  v.  Nelson,  469  F  Supp.  1134  (M.D.N.C.  1979)  (the  court 
held  that  a  student  suspected  of  a  theft  at  school  who  was  suspended  for  ten  days 
and  then  was  not  allowed  on  the  school  grounds  after  school  or  allowed  to  attend 
any  after-school  activities  for  the  remainder  of  the  school  year  (four  months)  had 
not  been  denied  a  right.  This  student  had  been  afforded  all  the  due  process  he 
was  entitled  to.  The  court  stated  that  the  opportunity  to  participate  in  extracur- 
ricular activities  is  not  a  property  interest  because  nothing  in  North  Carolina  law 
creates  a  right  to  participate  in  extracurricular  activities.  But  in  dicta  the  court 
did  say  that  "lolal  exclusion  from  participation  in.  .  .  extracurricular  activities 
for  a  lengthy  period  of  time  could,  depending  upon  the  particular  circumstances, 
be  a  sufficient  deprivation  to  implicate  due  process"  (emphasis  in  the  original). 
The  court  did  not  define  a  "lengthy"  period  of  time.) 
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In  considering  tiie  courts'  decisions  on  no  pass-no  play 
rules,  it  will  be  useful  to  review  the  principle  of  due  pro- 
cess. The  federal  and  state  constitutions  provide  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law.*  "Property"  can  have  a  broader  mean- 
ing than  personal  items  or  real  estate— Black's  law  dictionary 
defines  the  term  to  mean  an  aggregate  of  rights  protected 
and  guaranteed  by  the  government.  Citizens  are  entitled  to 
two  types  of  due  process.  Procedural  due  process  guarantees 
that  governmental  authorities  will  follow  fair  and  proper  pro- 
cedures when  dealing  with  individuals  and  their  liberty  or 
property  Substantive  due  process  provides  protection  against 
arbitrary,  unjust,  or  unreasonable  laws  or  governmental 
actions. 

When  facing  a  due  process  issue,  a  court  first  deter- 
mines whether  the  interest  asserted  rises  to  the  level  of  a 
property  or  liberty  interest  that  is  constitutionally  protected. 
A  majority  of  courts  confronted  with  the  question  have  held 
that  due  process  does  not  apply  to  participation  in  extracur- 
ricular activities  because  no  liberty  or  property  interest  is 
involved.'' 

In  tandem  with  the  due  process  provision  is  the  equal 
protection  clause  of  the  Fourteenth  Amendment  and  similar 
state  documents,  which  guarantees  that  no  person  or  class 
of  persons  may  be  denied  the  same  protection  of  the  laws 
that  other  persons  or  classes  in  similar  circumstances  en- 
joy. When  a  governmental  regulation  is  challenged  on  the 
basis  that  it  violates  the  equal  protection  principle,  the  court 
must  determine  whether  the  regulation  has  a  negative  im- 
pact on  a  particular  category  of  people  who  are  classified 
on  the  basis  of  a  constitutionally  impermissible  criterion— for 
example,  race  or  foreign  birth.  If  it  does  create  such  a  con- 
stitutionally suspect  classification,  the  regulation  must  be 
supported  by  a  compelling  state  interest— for  example,  af- 
firmative action  provisions.  Further,  if  a  regulation  infringes 
on  a  fundamental  right  like  the  right  to  vote,  it  too  must  be 
on  account  of  a  compelling  state  interest.  An  intermediate 
standard  is  applied  to  classifications  based  on  sex.  Such  a 
law  is  invalid  unless  it  (a)  serves  an  "important"  state  in- 
terest, and  (b)  the  classification  is  "substantially  related" 
to  that  interest.  In  all  other  situations,  the  regulation  need 
only  be  rationally  related  to  a  legitimate  state  interest. 

It  has  been  held  that  academic  achievement  is  a  con- 


stitutionally pjermissible  basis  for  classifying  students.*  Also, 
the  majority  of  courts  that  have  considered  the  question  have 
ruled  that  participation  in  extracurricular  activities  is  not 
a  fundamental  right.'  In  addition,  one  court  noted  that  even 
if  there  were  a  fundamental  right  to  participate,  the  rule  would 
not  violate  the  equal  protection  clause,  because  the  promo- 
tion of  learning— the  goal  of  the  academic-achievement 
requirement— is  a  compelling  state  interest. '"^ 


X.  he  basic  authority  to  run  public  school  systems  comes 
from  state  constitutions  and  statutes.  The  state  legislature 
or  a  state  board  of  education  usually  decides  school  cur- 
riculum but  only  rarely  specifies  what  extracurricular  ac- 
tivities are  to  be  offered.  Some  states  do  set  up  methods  for 
regulating  extracurricular  activities.  In  North  Carolina,  for 
example,  G.S.  115C-47(4)  gives  local  boards  of  education 
this  regulatory  authority."  Within  the  limits  of  federal  and 
state  constitutions  and  statutes.  North  Carolina  local  boards 
are  free  to  make  reasonable  rules  in  regard  to  extracurricular 
participation. 

In  addition,  the  authority  to  regulate  extracurricular  ac- 
tivities, especially  high  school  athletics,  is  often  delegated  .m 
to  nonprofit  private  associations.  This  delegation  of  power  \J^ 
has  been  upheld  by  the  courts.  '^  However,  since  the  actions 
of  these  state-endorsed  associations  are  considered  action 
by  government  authorities  and  therefore  must  comply  with 
the  Fourteenth  Amendment,  specific  rules  may  be  challenged 
on  constitutional  grounds.'^ 

The  rules  governing  participation  in  extracurricular  pro- 
grams are  questioned  more  often  than  the  authority  to 
establish  them.  When  the  rules  restricting  participation  have 


6.  U.S.  Const,  amend.  V,  XTV,  §  1;  Va..  Const,  art.  ffi,  §  10. 

7.  Bailey  v.  Truby.  321  S.E.2d  302, 314-15  (W.Va.  1984)  (citing  over 40  caseM. 
Spring  Branch  v.  Adamek  v.  Stamos,  695  S.W.2d  556,  561  (Tex.  1985)  appeal 
dismissed.  106  S.Ct.  1170  (1986). 


8.  Spnng  Branch.  695  S.W.2d  at  559. 

9.  Walsh  V.  Louisiana  High  School  Athletic  Ass'n,  616  F.2d  152.  160-61  (5th 
Cir.  1980);  Dalian  v.  Cumberland  Valley  School  Disl..  391  F.  Supp.  358.  361-62 
(M.D.  Pa.  1975).  Smith  v.  Crim,  240Ga.  390.  240  S.E.2d  884,  885  (1977).  Denis 
J.  O'Connell  High  School,  581  F2d  at  84.  Spring  Branch.  695  S.W.2d  at  559. 
Bailey,  321  S.E.2d  at  317-18. 

10.  Bailey,  321  S.E.2d  at  305. 

11.  "tjocal  boards  of  education  shall  make  all  rules  and  regulations  necessary 
for  the  conducting  of  extracurricular  activities  in  the  schools  under  their  supervi- 
sion. .  .  ."  N.C.  Gen.  Stat.  §  115C^7(4)  (1983). 

12.  See Quimby  v.  School  Dist.  No.  21,  10  Ariz.  App.  69. 455  P.2d  1019  (1969). 
bulsee  contra,  Bunger  v.  Iowa  High  School  Athletic  Ass'n.  197  N.W.2d  555  (Iowa 
1972)  (ruling  state  association  lacked  authority  to  make  a  good-conduct  rule  because 
a  board  of  education  could  not  delegate  matters  of  judgment  or  discretion).  See 
generally.  Note,  State  High  School  Associations:  When  will  a  court  interfere?  i6 
Mo.  L.  Rev.  400  (1971). 

13.  See  In  re  United  States  ex  rel.  Missouri  State  High  School,  etc. ,  682  F2d 
147.  151  (8th  Cir.  1982);  Duffley  v.  New  Hampshire  Athletic  Ass'n,  446  A.2d 
462,  466  (N.H.  1982). 
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been  challenged,  the  courts  have  usually  upheld  their 
appropriateness,  i"*  being  reluctant  to  interfere  with  the  regula- 
tion of  extracurricular  activities  unless  the  rules  are  arbitrary, 
unreasonable,  or  discriminatory— that  is,  unless  they  violate 
equal  protection  or  due  process. '^  The  requirements  that 
a  student  must  meet  before  being  allowed  to  participate  vary; 
a  few  of  the  more  common  deal  with  residency,  age,  whether 
the  student  has  transferred,  and  conduct. 

Eligibility  standards  for  participation  that  are  based  on 
academic  achievement  are  common.  Perhaps  because  past 
standards  were  generally  low,'*  they  went  largely  un- 
challenged. '^  The  fact  that  more  students  are  excluded  from 
participating  under  the  higher  academic  standard  of  the  no 
pass-no  play  rules  may  explain  why  the  requirements  are 
now  being  challenged. 

Challenges  took  place  in  West  Virginia  and  Texas  after 
academic  eligibility  standards  were  raised.  In  1983,  as  part 
of  an  educational  reform  program,  the  West  Virginia  State 
Board  of  Education  adopted  a  new  policy  governing  academic 
achievement  for  participation  in  extracurricular  activities.  '* 
That  policy  requires  a  student  to  maintain  an  overall  2 .0  grade 
point  average  in  order  to  be  eligible  to  participate.  As  part 
of  a  package  of  educational  reforms,  the  Texas  legislature 
also  adopted  heightened  academic  criteria. "  The  Texas  law 
provides  that  a  student  (unless  he  is  mentally  retarded)  must 
maintain  an  average  of  70  in  each  academic  class  in  order 
to  participate  in  extracurriculars,  but  principals  may  make 
exceptions  if  a  class  is  an  advanced  or  honors  section. 2°  In 
both  states,  students  who  were  ruled  ineligible  to  play  under 
the  new  rules  claimed  that  the  rules  violated  their  constitu- 
tional rights  to  equal  protection  and  due  process.  The  Texas 
students  challenged  the  rule  under  the  state  constitution.  In 
West  Virginia,  the  student  claimed  violations  of  the  federal 
and  state  constitutions. 


14.  See  generally  1  W.  Valente,  Education  Law  Public  and  Private  § 
10.23  (1985);  G.  Gee  &  D.  Sperry,  Education  Law  and  The  Public  Schools 
E-49  (1978). 

15.  The  privilege  to  participate  must  be  totally  without  regard  to  race.  Lee 
V.Macon  County  Bd.  of  Educ,  283  F.Supp.  I94(M. D.Ala.  1968).  Foranexain- 
ple  of  a  valid  rule  arbitrarily  applied,  see  Kentucky  High  School  Athletic  Ass'n 
V  Jackson.  569  S.W.2d  185  (Ky.  1978). 

16.  In  North  Carolina,  former  eligibility  rules  required  only  that  a  student 
pass  three  courses  a  grading  period.  16  N.C.A.C.  2C.0304(a)(4)  (1976). 

17.  Academic  eligibility  rules  made  by  the  National  Collegiate  Athletic  Associa- 
tion for  college  athletes  have  been  challenged  and  upheld.  Parish  v.  NCAA.  506 
F.2d  1028  (5th  Cir.  1975). 

18.  Bailey  v  Truby,  321  S.E.2d  302.  305  (W.Va.  1984). 

19  Spring  Branch  v  Stamos.  695  S.W.2d  556,  558  (Tex.  1985).  appeal  dis- 
missed. 106  set.  1170  (1986). 

20.  Although  the  law  reads  "academic  classes."  the  court  made  no  distinc- 
tion between  "academic"  and  "all"  classes.  Id. 


Briefly,  the  West  Virginia  and  Texas  courts  held  as 
follows:  Because  (a)  participation  in  extracurricular  activities 
is  not  a  liberty  or  property  interest  or  a  fundamental  right, 
and  (b)  there  is  a  rational  connection  between  the  classifica- 
tion and  a  legitimate  state  interest,  the  no  pass-no  play  rules 
are  constitutional.  The  rules  classify  students  on  the  basis 
of  whether  they  maintain  a  minimum  level  of  academic  per- 
formance, and  they  also  provide  a  strong  incentive  for 
students  who  wish  to  participate  in  extracurricular  activities 
to  maintain  this  minimum  level.  Since  the  rules'  objectives 
are  to  promote  improved  classroom  performance  by  students, 
they  are  rationally  related  to  the  legitimate  state  interest  of 
providing  high-quality  education  to  students. 

The  Texas  court  noted  that  the  exceptions  in  the  Texas 
rule  for  mentally  retarded  students  and  students  enrolled  in 
honors  or  advanced  courses  do  not  violate  the  equal  protec- 
tion clause.  While  the  statute  itself  does  not  deprive  students 
of  their  right  to  equal  protection,  the  discretion  given  to 
school  principals  could  have  this  effect,  if  applied  arbitrarily 
or  discriminatorily.  However,  the  application  of  the  excep- 
tion for  honors  courses  was  not  being  challenged  in  that  case. 

The  West  Virginia  and  Texas  supreme  courts  also  held 
that  because  the  right  to  participate  is  not  constitutionally 
protected,  the  students  were  not  entitled  to  any  procedural 
due  process  protections.  The  Texas  court  also  ruled  there 
was  no  violation  of  substantive  due  process,  since  no  con- 
stitutionally protected  interest  was  involved. 

Although  it  held  that  there  was  no  constitutionally  pro- 
tected interest  involved,  the  West  Virginia  court  ruled  on 
substantive  due  process.  To  meet  the  substantive  due  pro- 
cess standard,  the  policy  may  not  be  arbitrary— that  is,  it 
must  bear  a  rational  relationship  to  a  legitimate  concern  of 
the  school  board.  The  court  found  that  encouraging  academic 
excellence  is  a  legitimate  concern  of  the  board  and  that 
regulating  extracurricular  activities  is  commonly  used  to 
achieve  that  goal.  Achievement  of  academic  standards  as 
a  prerequisite  to  participation  is  a  traditional  method  of 
regulating  these  activities.  Therefore  the  school  board's  rule 
met  the  substantive  due  process  standard  because  it  bore 
a  rational  relationship  to  a  legitimate  purpose. 

After  upholding  the  constitutionality  of  the  rule,  the  West 
Virginia  court  considered  the  plaintiff-student's  other 
challenges.  A  county  board  of  education  had  modified  the 
state  board's  academic  requirement  for  eligibility,  requir- 
ing that  a  student  pass  each  subject.  2'  The  plaintiff  played 
on  the  basketball  team  and  maintained  a  2 .0  average  in  com- 


21.  Bailey.  321  S.E.2d  at  313. 
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pliance  with  the  state  policy.  However,  since  he  received  a 
failing  grade  in  English,  he  was  ineligible  to  play  under  the 
county  board's  standards. 

The  student  sought  to  enjoin  the  school  board  from  en- 
forcing its  standard.  He  challenged  its  rule  on  two  grounds 
other  than  federal  constitutional  issues.  He  contended  that 
the  law  allowing  county  boards  to  regulate  extracurricular 
activities  violated  the  state  constitutional  provision  against 
special  legislation. ^^  He  maintained  that  since  the  law  per- 
mitted individual  counties  to  promulgate  their  own  extracur- 
ricular activity  schemes,  so  that  students  statewide  were  not 
treated  uniformly,  it  was  a  special  law.  The  court  rejected 
this  argument,  noting  that  the  class  involved  in  the  law  was 
counties,  not  students,  and  that  the  law  applied  uniformly 
to  all  counties  who  chose  to  take  advantage  of  its  provisions. 
It  observed  that  one  purpose  of  a  statute  that  grants  discre- 
tionary powers  to  local  governmental  bodies  is  to  permit  flex- 
ibility in  order  to  accommodate  individual  local  needs. 

The  student's  final  objection  was  that  the  state  board 
of  education  has  exclusive  control  over  academic  policies 
and  the  county  board's  rule  invaded  that  province.  The  court 
found  that  neither  academic  policy  nor  extracurricular  ac- 
tivities are  the  exclusive  province  of  either  the  state  board 
or  county  boards  of  education.  The  state  board  has  the 
ultimate  authority  in  determining  educational  policy,  but 
county  boards  are  authorized  in  specified  areas  to  supple- 
ment state  policy  to  accommodate  local  educational  needs 
and  to  attain  heightened  levels  of  academic  excellence.  The 
court  held  that  the  county  board's  rule  requiring  students 
to  receive  passing  grades  in  each  of  their  classes  in  addition 
to  the  state  board's  requirement  of  a  2.0  grade  point  average 
was  a  legitimate  exercise  of  its  power  to  regulate  extracur- 
ricular activities.  It  dismissed  the  plaintiffs  petition  for  in- 
junctive relief. 

Another  suit,  which  involved  a  local  school  board's  chal- 
lenge to  the  rule,  was  consolidated  with  the  West  Virginia 
case  we  have  been  discussing.  Refusing  to  implement  the 
new  rule,  the  local  board  sought  a  ruling  from  the  court  on 
whether  the  state  board  was  authorized  to  adopt  and  enforce 
the  new  standard.  Because  West  Virginia  law  gives  the  county 
boards  of  education  the  authority  to  control,  supervise,  and 
regulate  all  extracurricular  activities  in  the  public  schools,^' 
the  local  board  contended  that  it  had  the  exclusive  right  to 
control  extracurricular  activities.  The  court  disagreed. 


After  examining  the  West  Virginia  constitution  and  V 
statutes,  the  court  found  that  the  state  board  of  education's 
primary  duty  was  the  general  supervision  of  the  public 
schools.^"  The  state  board  was  responsible  for  determining 
the  state's  educational  policies  and  making  rules  to  carry 
these  policies  into  effect.  In  earlier  cases  this  power  and 
authority  of  the  state  board  had  been  interpreted  broadly  and 
the  power  of  the  county  boards  narrowly  construed.  Various 
statutory  provisions  governing  the  relationship  between  the 
state  and  county  boards  indicated  diat  the  legislaUire  intended 
the  state  board  to  supervise  the  county  boards'  regulation 
of  extracurricular  activities. 

Furthermore,  the  court  said,  even  if  the  legislature  had 
intended  to  grant  the  county  boards  exclusive  control  over 
extracurricular  activities,  such  a  grant  could  not  interfere 
with  the  state  board's  constitutional  duty  to  supervise  the 
public  schools.  The  adoption  of  a  uniform  academic  eligibili- 
ty policy  aided  the  goal  of  providing  a  high-quality  educa- 
tion. Because  the  state  board's  promulgation  of  the  academic 
standards  was  a  legitimate  exercise  of  its  power  to  super- 
vise, county  boards  could  not  refuse  to  implement  the  new 
policy. 

Although  it  upheld  the  rule,  the  court  limited  its  ap-  . 
plicability.  As  written,  the  rule  applied  to  all  extracurricular  \\ 
activities  and  defined  them  as  "those  student  activities  which 
extend  beyond  class  instruction  and  include  a  variety  of 
special  interest  groups  and  events. . .  ."^' The  court  restricted 
the  rule  to  "non-academic"  extracurricular  activities  like 
interscholastic  athletics  and  cheerleading  but  said  that  it  could 
not  be  applied  to  "academic"  activities  like  journalism  and 
theater. 2*  The  court  implied  that  it  would  have  had  to  strike 
down  the  rule  if  it  applied  to  activities  so  closely  related  to 
academic  courses.  By  narrowing  the  rule's  application,  the 
court  saved  it  from  being  totally  invalidated. ^■' 

One  justice  dissented  for  several  reasons.  First,  he  saw 
no  reason  for  the  holding  to  be  narrowed  to  athletic  activities. 
Second,  a  better  approach  would  be  to  open  all  school  pro- 
grams to  students  who  satisfy  the  state  board's  academic  and 
attendance  requirements  for  graduation.  Third,  since  dif- 
ferent standards  could  now  be  applied  to  sUidents  in  different 


22.  "In  no  case  shall  a  special  act  be  passed, 
proper,  and  can  be  made  applicable  to  the  case. . . ."  A 
an.  VI,  §  39). 

23.  Id.  at  308. 


•■here  a  general  law  would  be 
,  at  318  (quoting  W.Va.  Const. 


24.  Id.  at  309. 

25.  Id.  at  305. 

26.  "[B]ecause  they  are  closely  related  to  identifiable  academic  courses  of 
study  and  serve  to  complement  academic  curricular  activities,  students  may  not 
be  excluded,  on  the  basis  of  grade  point  average,  from  vocational,  linguistic, 
mathematic,  scientific,  forensic,  theatrical,  musical,  journalistic,  and  other  similar 
academic  extracurricular  activities."  Id. 

21.  Id. 
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counties,  a  dual  policy  was  created  that  amounted  to  unequal 
treatment  of  students.  This  result  was  "so  fundamentally 
unfair  as  to  violate  substantive  due  process.'"^*  Finally, 
although  the  rule  sounds  worthy,  he  said,  its  effect  is  to  place 
a  higher  academic  achievement  standard  on  students  who 
want  to  participate  in  extracurricular  activities  than  on 
students  who  are  "idle  after  school." 


A.  he  short-term  practical  effects  of  no  pass-no  play  rules 
can  be  seen  in  statistics  from  Texas.  At  the  end  of  the  first 
grading  period  to  which  the  law  applied,  15  per  cent  of  all 
varsity  athletes  failed  at  least  one  course.  For  sub-varsity 
teams,  the  failure  rate  ran  higher— 30  to  50  per  cent. 
Statewide,  more  than  50  per  cent  of  all  students  failed  at 
least  one  course.^'  For  a  six-week  period  in  1986,  35  per 
cent  of  blacks  and  38  per  cent  of  Hispanics  failed,  compared 
with  26  per  cent  for  whites. '°  A  survey  of  secondary  school 
principals  conducted  in  April  1986  showed  that  three  of  four 
felt  the  no  pass-no  play  law  was  too  harsh  and  should  be 
eased.  ^' 

No  pass-no  play  laws  are  gaining  broad  acceptance. 
Recently,  William  Bennett,  U.S.  Secretary  of  Education, 
endorsed  the  Texas  law.^^  South  Carolina  and  New  Mexico 
have  enacted  such  laws,"  and  Illinois,  Arizona,  Florida, 
and  California  are  now  considering  them.^*  Local  school 
districts  nationwide  are  also  raising  academic  eligibility  stan- 
dards. A  Montana  state  judge  recently  upheld  the  Helena 
school  disrict's  regulation  requiring  a  C  average  to  participate 
in  extracurricular  activities.^' 


28.  Id.  at  320. 

29.  Although  85  per  cent  of  varsity  athletes  passed  all  their  courses,  some 
schools  had  to  drop  teams  and  disband  clubs.  In  Dallas.  71  per  cent  of  students 
in  three  high  schools  with  a  predominantly  minority  enrollment  failed  at  least 
one  course— one  schools  marching  band  lost  51  of  67  members.  Education  USA, 
October  28,  1985,  at  66. 

,10.  Education  USA,  June  9.  1986.  at  316.  This  disparate  impact  is  the  basis 
of  the  latest  challenge  to  the  law.  The  plaintiffs  in  a  class-action  suit  have  asked 
for  a  permanent  injunction  against  the  implementation  of  the  rule  because  it  ex- 
cludes proportionately  more  minority  (29  per  cent  of  the  black  students.  22  per 
cenlofthe  Mexican-Americans,  and  only  15  percent  whiles)  and  proportionately 
more  handicapped  students  than  nonhandicappcd  students.  Education  Reform  or 
Discrimination.  National  L.  J.  10  (Aug.  18,  1986). 

31 .  In  addition,  51  per  cent  said  that  the  rule  caused  a  decrea.se  in  the  number 
of  students  participating  in  extracurricular  activities.  Texas  Principals  Criticize 
Reforms.  News  and  Observer  (Raleigh.  N.C.).  May  18.  1986.  at  2D. 

32.  News  and  Observer  (Raleigh,  N.C.),  July  15.  1986.  at  3A. 

33.  Phi  Delta  Kappan  701  (June  1986). 

34.  Education  Week,  June  4,  1986,  at  6. 

35.  Education  Week.  October  .30.  1985,  at  2. 


X-/ xtracurricular  activities  are  not  addressed  in  North 
Carolina's  education  reform  measure,  the  Basic  Education 
Program,  which  indicates  that  they  are  not  considered  part 
of  the  education  program  to  which  students  are  entitled. 
Athletics  are  the  only  extracurricular  activity  for  which  the 
State  Board  of  Education  has  developed  a  specific  academic 
eligibility  policy.  The  Board's  standards  for  eligibility  re- 
quire that  a  player  receive  passing  grades  in  at  least  four 
courses  each  semester.^*  The  North  Carolina  High  School 
Athletic  Association  has  adopted  this  requirement. 

The  Hickory  City  Board  of  Education  recently  streng- 
thened its  extracurricular  standards  Under  a  policy  that  will 
go  into  effect  in  the  spring  semester  of  1987,  students  must 
pass  every  course  in  order  to  participate  in  extracurriculars. 
If  a  student  fails  one  course  within  a  nine-week  grading 
period,  he  is  given  a  nine-week  probationary  period  in  which 
to  get  a  passing  grade.  If  he  fails  any  course  during  the  pro- 
bationary period,  he  is  ineligible  for  extracurricular  activities 
for  the  following  nine  weeks.  A  student  who  fails  two  or 
more  courses  in  a  nine-week  grading  period  is  ineligible  for 
the  next  nine  weeks,  getting  no  probationary  period.  For 
the  purposes  of  this  policy,  extracurricular  activities  are 
defined  as  noncredit  activities  conducted  primarily  after 
school.  The  policy  permits  the  board  to  waive  the  rule  on 
recommendation  of  the  superintendent  for  some  condition 
that  might  temporarily  affect  a  student's  academic  perfor- 
mance, such  as  extended  illness.  ^^ 

Wake  County's  academic  standards  have  been  the  sub- 
ject of  recent  controversy.  Under  a  policy  approved  last  fall 
and  effective  with  this  school  year,  all  senior  high  school 
students  participating  in  extracurricular  activities  must  have 
fewer  than  five  unexcused  absences  during  the  semester  of 
participation,  must  have  been  present  on  at  least  94  per  cent 
of  the  days  during  the  previous  semester,  must  pass  four 
courses  a  semester  (three  of  which  must  be  required  for 
graduation),  and  must  have  a  cumulative  grade-point  average 
of  at  least  1.5.'*  Appeals  for  waivers  of  the  rule  are  granted 
only  for  "special  circumstances." ''  The  effects  of  the  policy 
are  being  felt.  Football  teams  have  lost  one  to  ten  players,*" 


36.  N.C.A.C.  til.  16  (subchapter  6E),  .0202(a)(3)(l986). 

37.  Policy  JH.  Eligibility  for  extracurricular  participation.  Hickory  City  Ad- 
ministrative School  Unit,  adopted  May  19.  1986. 

38.  Athens  High  student  challenges  ruling  on  football  status.  News  and 
Observer  (Raleigh,  N.C.),  August  18,  1986,  at  3C. 

39.  Suit  challenges  no-pass,  no-play  rule  in  Wike.  News  and  Observer(Raleigh, 
N.C.),  August  27,  1986,  at  2C. 

40.  Hiike  standards  exceed  stale's.  News  and  Observer  ( Raleigh .  N  .C  ) .  August 
10,  1986,  at  IB. 
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and  in  one  school  the  athletic  director  and  football  coach 
resigned  from  these  duties  after  admitting  that  he  had 
changed  players'  grades  in  hopes  of  keeping  them  eligible."' 

There  are  no  reported  North  Carolina  cases  challeng- 
ing either  the  State  Board  of  Education's  or  a  local  unit's 
eligibility  policy  for  extracurricular  activities.  Nothing  in 
the  State  Constitution,  statutes,  or  case  law  indicates  that 
North  Carolina  courts  would  not  follow  the  majority  rule 
(viewing  participation  as  a  privilege)  if  these  policies  were 
challenged. 

In  view  of  the  important  role  these  activities  play  in  the 
total  school  program  and  students'  desire  to  participate  in 
them,  educators  should  carefully  scrutinize  any  rule  being 
considered  for  adoption,  keeping  in  mind  that  local  rules 
may  be  stricter  than  State  Board  policies  but  not  more  len- 
ient. In  adopting  a  rule,  a  board  must  make  certain  deci- 
sions. Some  factors  for  it  to  consider  are: 

Will  the  academic  standard  require  an  average  for  all  courses 

or  a  passing  grade  in  each  course? 
What  courses  will  the  standard  apply  to— all  of  them,  or  only 

to  "core  academic"  courses? 
What  activities  will  the  rule  apply  to— all  extracurriculars 

or  only  to  "nonacademic"  activities? 
Will  there  be  exceptions  for  honors  classes  or  students  with 

special  needs? 
What  is  the  effect  of  not  meeting  the  standard— complete 

suspension  from  participation,  including  practices,  or 

suspension  only  from  participation  in  formal  events?  How 

long  will  the  student  be  ineligible? 


Will  there  be  a  probationary  period  that  gives  a  student  a 
chance  to  raise  his  grades  before  he  is  excluded  from  ex- 
tracurricular activities? 

Under  what  circumstances,  if  any,  may  the  rule  be  waived? 

Any  change  in  academic  eligibility  standards  must  be 
clearly  stated  and  publicized  to  parents  and  students.  Courts 
have  refused  to  enforce  rules  against  students  who  had  no 
notice  of  them. '*^  Decisions  concerning  the  actual  applica- 
tion of  any  exceptions  or  waivers  of  the  standard  must  be 
reasonable  and  not  arbitrary. 


kJ  upporters  of  no  pass-no  play  rules  claim  that  the  rules 
are  a  motivational  tool,  providing  incentive  for  students  to 
study  harder.  They  see  the  rules  as  setting  the  right 
priorities— academics  first,  extracurricular  activities  second. 
Opponents  emphasize  that  school  is  more  than  academics, 
and  low-achieving  students  can  gain  important  self-esteem 
from  participating  in  extracurricular  activities.  Another  con- 
cern is  the  possibility  of  encouraging  students  to  drop  out 
or  to  take  easy  courses  merely  to  pass.  Another  fear  is  the 
potential  disproportionate  impact  of  the  rule  on  minority 
students. 

Academic  excellence  in  secondary  schools  in  an  im- 
portant goal.  No  pass-no  play  rules  are  one  way  to  raise 
educational  standards.  Only  time  will  tell  how  well  the  rules 
work.l 


41 .  Coach  admits  changing  grades  of  students,  News  and  Observer  ( Raleigh. 
N.C.),  August  7.  1986. 


42.  A  suspension  from  interscholastic  athletics  for  one  year  of  a  student  who 
violated  a  rule  against  practicing  with  college  teams  was  overturned  because  it 
was  not  shown  that  the  student  had  notice  of  the  rule.  Robin  v.  New  York  Public 
High  School  Athletic  Ass'n,  71  A.D.2d  1009,  420  N.Y.S.2d  394  (1979). 


Busing  in  Unitary  School  Districts: 
A  Board's  Right  to  Modify  the  Plan 


by  Laurie  Mesibov 


■IM.  breath  of  fresh  air  or  a  threat  to  more  than  thirty  years 
of  progress?  Reactions  to  the  court's  decision  in  Riddick  v. 
School  Board  of  Norfolk,^  which  allows  the  Norfolk  (Va.) 
school  board  to  stop  busing^  elementary  school  children  even 
though  the  return  to  neighborhood  schools  creates  a  signifi- 
cant number  of  racially  isolated  schools,  have  ranged  from 
approval  to  alarm.  The  United  States  Department  of  Justice, 
which  had  supported  the  board's  plan  to  end  the  busing  that 
was  first  ordered  by  a  federal  court  in  1971,  called  the  result 
"a  much  needed  breath  of  fresh  air  in  our  continuing  effort 
to  achieve  meaningful  desegregation  that  is  more  fully  sen- 
sitive to  the  educational  needs  of  public  school  students  not 
only  in  Norfolk,  but  throughout  the  country."^  But  to 
Napoleon  B.  Williams,  Jr. ,  an  attorney  for  the  NAACP  Legal 
Defense  Fund,  which  represents  the  Norfolk  plaintiffs,  the 
Riddick  decision  threatens  to  reverse  more  than  thirty  years 
of  progress  in  school  desegregation.  His  concern  is  that  the 
decision  is  "an  open  invitation"  to  districts  across  the  county 
to  obtain  a  declaration  of  unitariness,  let  it  stand  for  a  few 
years,  and  then  go  back  to  racially  identifiable  neighborhood 
schools.*  James  Nabrit,  III,  director  of  the  NAACP  Legal 
Defense  and  Education  Fund,  believes  that  the  decision,  if 


upheld,  could  "'permit  a  very  general  resegregation  of  the 
public  schools  of  the  South."' 

While  Riddick  is  binding  only  in  the  Fourth  Circuit 
(which  has  jurisdiction  over  Maryland,  Virginia,  West 
Virginia,  and  the  Carolinas),  as  a  precedent  it  will  be  con- 
sidered by  courts  across  the  county  and  used  by  those  who 
believe  that  federal  courts  should  now  step  aside  in  school 
districts  that  have  converted  from  dual  to  unitary  systems. 
William  Bradford  Reynolds,  head  of  the  Justice  Department's 
Civil  Rights  Division,  announced  that  the  legal  principles 
in  the  case  could  apply  to  "many,  many  other  school  districts 
around  the  country."*  In  school  desegregation  suits  involv- 
ing the  Justice  Department,  117  school  districts  have  been 
declared  "unitary"  (that  is,  a  court  has  declared  that  the 
system  is  fully  desegregated  and  that  all  vestiges  of  the  former 
dual  system  have  been  abolished),  and  47  have  had  their 
desegregation  orders  dismissed  by  the  courts.  Reynolds  has 
suggested  that  these  districts  will  be  able  to  invoke  Riddick 
if  they  choose  to  eliminate  busing.''  Reynolds  said  that  his 
office  will  not  recruit  districts  to  end  busing,'  but  it  has  been 
reported  that  administration  officials  want  other  school 
systems  to  seek  removal  of  court-ordered  busing  so  that  the 


1.784F.2d521  (4th  Cir.  1986)  (digested  in  the  Summer  1986  issue  of  School 
L   Bull). 

2.  The  term  "busing"  is  used  to  refer  to  busing,  or  mandatory  student 
reassignments,  for  the  purpose  of  achieving  racial  integration. 

3.  School  Law  News.  Feb.  20.  1986,  at  I. 

4.  Education  Week.  Feb.  19,  1986,  at  18. 


5.  Education  USA,  June  9,  1986,  at  316. 

6  News  and  Observer  (Raleigh,  N.C.),  June  17,  1986,  at  lA. 

1.  Education  Week,  Feb.  26,  1986.  al  9. 

8.  A  spokesman  for  Reynolds  said,  "The  whole  idea  here  is  for  local  authorities 
I  regain  control  of  their  systems.  If  that's  the  idea,  it's  up  to  them  to  decide,  not 
s."  School  Law  News,  Feb.  20,  1986,  at  1. 
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Supreme  Court  can  review  more  than  one  case  and 
presumably  come  up  with  a  wider  ruling.' 

Those  who  are  concerned  about  the  impact  of  Riddick 
may  be  disquieted  by  events  since  the  court's  decision  in 
February.  The  Norfolk  school  board  has  adopted  an  amended 
plan  that  shifts  sixth  graders  to  middle  schools,  where  bus- 


Two  circuit  courts  of 
appeal  have  reached 
different  conclusions 
about  whether  school 
districts  that  have  been 
declared  unitary  are 
bound  by  court  orders 
issued  before  that 
declaration  was  made. 


ing  continues.'"  That  plan  was  implemented  at  the  start  of 
the  1986-87  school  year,  and  student  and  teacher  assignments 
based  on  it  have  already  been  made.  The  Fourth  Circuit  re- 
fused to  rehear  the  case.  The  plaintiffs  have  asked  the 
Supreme  Court  to  review  the  panel's  decision,  but  the  Court 
has  not  yet  decided  whether  to  do  so.  On  June  16  the  United 
States  Supreme  Court,  by  a  6-3  vote,  refused  to  enjoin  im- 
plementation of  the  plan." 

This  article  seeks  to  explain  why  the  Fourth  Circuit 
refused  to  interfere  with  the  end  of  elementary  school  bus- 
ing in  this  instance:  why,  even  though  the  end  of  busing  would 
mean  the  end  of  racial  balance  in  several  schools  and  the 
creation  of  some  almost  totally  one-race  schools,  the  facts 
did  not  support  a  finding  of  illegal  segregation.  The  court's 
conclusion— that  in  a  unitary  system,  busing  is  a  policy  deci- 
sion as  long  as  the  board  of  education's  intent  in  setting  policy 
is  not  racial  discrimination— is  an  extension  of  principles 
adopted  in  other  cases.  Understanding  these  principles 
should  help  school  officials  make  informed  judgments  about 
their  busing  programs. 


School  authorities  in  every  district  in  the  country  have 
an  obligation  to  operate  a  school  system  wholly  free  from 
racial  discrimination.  If— and  only  if— they  default  on  this 
obligation,  judicial  authority  can  be  invoked,  and  then  the 
court's  task  is  to  correct  the  condition  that  offends  the 
Constitution.  '^  If  a  federal  court  orders  remedial  action,  the 
nature  of  the  remedy  is  determined  by  the  nature  and  scope 
of  the  violation,'^  and  the  goal  of  the  remedy  is  to  "restore 
the  victims  of  discriminatory  conduct  to  the  position  they 
would  have  occupied  in  the  absence  of  such  conduct."'* 
Because  federal  remedial  power  may  be  exercised  only  if 
there  has  been  a  constitutional  violation,  if  a  federal  court 
aimed  at  eliminating  a  condition  that  does  not  violate  the 
Constitution  or  does  not  flow  from  such  a  violation,  its  decree 
would  exceed  appropriate  limits. "  In  the  absence  of  a  con- 
stitutional violation,  the  desirability  and  efficacy  of  school 
desegregation  are  matters  to  be  resolved  through  the  political 
process.  '* 

Identifying  a 
Constitutional  Violation 

We  often  say  that  segregation  is  unconstitutional,  and 
that  is  correct  if  "segregation"  is  defined  to  mean  only  state- 
compelled  or  state-authorized  separation  of  students  solely 
on  the  basis  of  race  or  separation  that  results  from  state  ac- 
tion that  is  facially  neutral  (that  is,  by  its  terms  it  does  not 
discriminate  on  the  basis  of  race)  but  was  adopted  with  the 
intent  of  separating  students  on  the  basis  of  race  and  does 
so.  However,  the  term  "segregation"  is  applied  not  only  to 
these  situations  but  also  to  situations  in  which  separation 
of  students  occurs  as  an  incidental  and  unintended  conse- 
quence of  facially  neutral  governmental  action  or  as  a  result 
of  purely  private  conduct.  Under  this  broader  use,  not  all 
segregation  is  illegal.  The  United  States  Supreme  Court  has 
identified  two  types  of  segregation:  de  jure  (that  is,  as  a  matter 
of  law),  which  is  unconstitutional,  and  de  facto  (that  is,  in- 
cidental to  the  course  of  events),  which  is  not. '"'  Understand- 
ing the  difference  between  them  is  crucial  to  understanding 
Riddick,  since  the  court  said,  "We  decide  the  case  under 
the  defacto/dejure  distinction  which  we  think  is  the  law."  '* 
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10.  News  and  Observer  (Raleigh.  N.C.).  Apr.  15,  1986,  at  2A. 

11.  54  U.S.L.W.  3823  (June  16.  1986). 


12.  Swann  v.  Charlone-Mecklenburg  Bd.  of  Educ..  402  U.S.  I,  15-16  (1971) 

13.  Milliken  v.  Bradley  (Milliken  11),  433  U.S.  267.  280  (1977). 

14.  Milliken  v.  Bradley  (Milliken  1),  418  U.S.  717,  746  (1974), 

15.  Milliken  11,  433  U,S.  at  282. 

16  Washington  v.  Seattle  School  Dist,  No.  1,  458  U,S,  457,  474  (1982). 

17  See  Keyes  v.  School  Dist.  No.  1,  413  U.S,  189  (1973). 
18.  784  F.2d  at  534  n.  14. 


1986  FALL  D  21 


In  Brown  v.  Board  of  Education  (1954,  Brown  I),  the 
United  States  Supreme  Court  held  that  segregation  of 
children  in  public  schools  solely  on  the  basis  of  race,  even 
if  the  physical  facilities  and  other  tangible  factors  in  the 
separate  schools  are  "equal,"  violates  the  equal  protection 
clause  of  the  Fourteenth  Amendment,  which  guarantees 
equal  treatment  under  the  law.  •'  The  Court  found  that  public 
education  must  be  available  to  all  pupils  on  equal  terms  and 
that  "separate  educational  facilities  are  inherently  unequal." 
Any  federal,  state,  or  local  law  that  required  or  permitted 
segregation  solely  on  the  basis  of  race  was  unconstitutional. 

In  Brown  II  (1955), 2°  the  Supreme  Court  authorized 
lower  courts  to  order  school  districts  to  take  various  actions 
to  remedy  state-imposed  segregation.  But  courts  were 
authorized  to  remedy  only  the  constitutional  violation,  the 
de  jure  segregation;  they  were  not  charged  with  eliminating 
racial  inequality  or  segregation  that  did  not  result  from  state 
action.  A  school  board's  responsibility  was  "to  achieve  a 
system  of  determining  admission  to  the  public  schools  on 
a  non-racial  basis." 

The  lesson  oi Brown  is  that  school  officials  may  not  pre- 
vent black  children,  on  the  sole  basis  that  they  are  black, 
from  attending  school  with  white  children.  The  goal  o{ Brown 
was  to  eliminate  the  discrimination  inherent  in  a  dual  school 
system  (one  in  which  certain  schools  are  for  whites  only  and 
others  are  for  blacks  only).^'  The  Brown  decision  applied 
directly  to  states  that  assigned  pupils  to  schools  solely  on 
the  basis  of  race,  not  to  districts  that  did  not  operate  their 
schools  under  state-compelled  or  state-authorized  segrega- 
tion. Where  such  segregation  exists,  the  Court  has  expand- 
ed the  obligation  of  school  authorities  beyond  an  essential- 
ly negative  responsibility  to  an  affirmative  duty  on  the  part 
of  the  school  board  to  desegregate  and  convert  to  a  unitary 
system  in  which  racial  discrimination  is  eliminated  root  and 
branch.  ^^ 

Nearly  twenty  years  after  Brown,  the  Supreme  Court 
further  defined  the  nature  of  unlawful  segregation. ^^  The 
Fourteenth  Amendment  prohibits  only  de  jure  segregation; 
any  statute  that  requires  or  authorizes  separation  of  students 
on  the  basis  of  race,  as  in  dual  school  systems,  is  illegal. 
De  jure  segregation  is  always  caused  by  governmental  ac- 
tion. But  not  all  governmental  action  that  has  an  incidental 


effect  of  separating  individuals  by  race  is  de  jure  segrega- 
tion: de  facto  segregation  results  not  from  governmental  ac- 
tion intended  to  separate  children  on  the  basis  of  race  but 
rather  from  either  governmental  action  adopted  without  this 
intent  or  the  purely  private  acts  of  citizens,  such  as  their 
choice  of  where  to  live.  De  facto  segregation  is  not  unlawful 
and  does  not  trigger  a  duty  to  desegregate. 

A  neutral  law  or  policy,  such  as  the  assignment  of 
students  to  neighborhood  schools,  that  has  a  disproportionate 
impact  on  minority  students  by  creating  racially  isolated 
schools  is  unconstitutional  if,  and  only  if,  the  impact  is 
traceable  to  purposeful  discrimination.  This  kind  of  segrega- 
tion is  often  called  "false  de  facto"  (that  is,  the  intent  to 
discriminate  has  been  proved),  but  it  is  more  accurately  la- 
beled "covert  de  jure,"  since  once  the  intent  to  discriminate 
has  been  proved,  the  action  is  de  jure  and  therefore  illegal.^'* 

The  factor  that  distinguishes  de  jure  from  de  facto 
segregation  is  intent.^'  An  assessment  of  intent  is  crucial 
in  school  districts  that  did  not  operate  a  dual  system  in  1954 
and  in  districts  that  once  operated  a  dual  system  but  have 
since  become  unitary.  When  a  neutral  student-assignment 
policy  that  has  as  a  foreseeable  consequence  the  preserva- 
tion or  creation  of  racially  isolated  schools  is  evaluated,  the 
issue— according  to  Riddick—is  whether  the  policy  reflects 
a  discriminatory  motive.  Standing  alone,  evidence  of  a 
policy's  foreseeable  consequences  does  not  prove  a  dis- 
criminatory motive;  there  must  be  additional  proof  of 
deliberate  acts  of  discrimination  by  the  school  officials. 
Discriminatory  purpose  implies  more  than  intent  as  voli- 
tion or  intent  as  awareness  of  consequences.  "It  implies  that 
a  decisionmaker  selected  a  particular  course  of  action  at  least 
in  part  'because  of,'  not  merely  'in  spite  of,'  its  adverse  ef- 
fects upon  an  identifiable  group." ^* 
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No  Constitutional  Right  to  Attend 
Racially  Balanced  Schools 

Children  have  the  right  to  attend  a  school  system  that 
is  free  from  illegal  segregation,  but  that  fact  does  not  mean 
that  they  have  a  right  to  attend  racially  balanced  schools. 
The  Supreme  Court  has  stated  that  there  is  no  substantive 
constitutional  right  to  any  particular  degree  of  racial  balance 
or  mixing.^'  In  the  absence  of  a  constitutional  violation  re- 
quiring race-specific  remedies,  a  school  board  may  adopt 
a  policy  of  strict  neutrality  in  assigning  students  to  schools. 
Since  there  in  no  affirmative  duty  to  integrate  schools  in  the 
absence  of  unconstitutional  segregation,  a  decision  not  to 
assign  students  on  the  basis  of  their  race  is  permissible.  Racial 
imbalance  is  unconstitutional  only  when  and  to  the  extend 
that  it  is  caused  by  governmental  actions  taken/or  the  pur- 
pose of  separating  students  by  race. 

Dual  Systems 

School  authorities  have  an  affirmative  obligation  to 
dismantle  a  dual  system,  and  a  school  board's  failure  to  take 
action  that  ameliorates  racial  segregation  may  violate  the 
Constitution. 2*  A  racially  neutral  assignment  plan  may  be 
inadequate  to  dismantle  a  dual  system;  if  it  is,  local  school 
authorities  may  be  required  to  adopt  a  busing  program  as 
one  tool  of  desegregation.  But  even  when  vestiges  of  a  dual 
system  have  not  been  fully  removed,  the  requirement  that 
unconstitutionally  segregated  schools  be  desegregated  does 
not  mean  that  every  school  in  a  community  must  always 
reflect  the  racial  composition  of  the  school  system  as  a 
whole.  ^'  In  a  system  that  is  making  the  transition  to  a  unitary 
status,  schools  that  are  all  or  predominantly  of  one  race  in 
a  district  of  mixed  population  will  be  closely  scrutinized 
to  determine  whether  assignments  to  those  schools  are  part 
of  state-enforced  segregation.  There  is  a  presumption  against 
schools  that  are  substantially  disproportionate  in  their  racial 
composition,  and  school  officials  have  the  burden  of  proof 
in  showing  that  assignments  to  these  schools  are  genuinely 
nondiscriminatory.^"  Attendance  policies  that  result  in  racial- 
ly identifiable  or  unbalanced  schools  are  a  "signal"  to  the 
federal  court  that  is  supervising  the  transition,  and  school 
authorities  will  be  called  to  justify  this  situation. 


If  the  constitutionality  of  the  student-assignment  policy 
in  a  dual  system  is  challenged,  school  officials'  intent  in 
adopting  the  policy  in  a  dual  system  is  less  important  than 
its  effect,  since  the  means  chosen  to  establish  a  unitary  system 
are  acceptable  only  if  they  are  effective.  "[T]he  measure 
of  the  post-Brovv«  /conduct  of  a  school  board  under  an  un- 
satisfied duty  to  liquidate  a  dual  school  system  is  the  effec- 
tiveness, not  the  purpose,  of  the  actions  in  decreasing  or 
increasing  the  segregation  caused  by  the  dual  system."^' 
School  officials  must  show  that  actions  that  increase  or  con- 
tinue the  effects  of  the  dual  system  serve  important  and 
legitimate  ends. 

Unitary  Systems 

Even  as  the  Court  upheld  busing  as  a  tool  of  desegrega- 
tion in  a  dual  system,  it  provided  support  for  the  school 
board's  position  in  Norfolk.'^  The  board,  supported  by  the 
Justice  Department,  argued  that  once  a  district  has  com- 
pleted its  duty  to  desegregate  and  has  been  declared  unitary, 
it  has  no  further  constitutional  duty  to  maintain  integration- 
only  a  duty  to  avoid  illegal  segregation.  Neither  school 
authorities  nor  district  courts  are  constitutionally  required  . 
to  make  year-by-year  adjustments  of  the  racial  composition  i 
of  student  bodies  to  keep  the  schools  racially  balanced.^' 
The  presumption  against  racially  identifiable  schools  that 
applies  in  dual  systems  does  not  apply  in  unitary  systems, 
and  a  defendant  school  board  does  not  have  the  burden  of 
justifying  its  decisions.  It  is  the  plaintiffs  responsibility  to 
prove  that  the  board's  action  has  a  discriminatory  purpose. 
Once  a  supervising  federal  court  has  declared  that  a  system 
is  unitary,  the  court's  task  is  concluded, ^^  and  the  board  is 
entitled  to  pursue  its  legitimate  policies.  Of  course,  a  court 
may  act  if  there  is  new  illegal  discrimination— that  is,  if  the 
board  takes  action  intended  to  separate  the  races,  whether 
or  not  it  intends  to  offer  one  race  a  "better"  education. 

In  any  district,  unless  a  court  finds  a  constitutional  viola- 
tion, there  is  no  basis  for  judically  ordering  assignment  of 
students  on  a  racial  basis, ^'  and  a  court  will  not  order  the 
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adoption  or  maintenance  of  mandatory  busing.  This  is  con- 
sistent witii  what  the  Supreme  Court  has  said  about  the 
limited  role  of  federal  courts. 

The  elimination  of  racial  discrimination  in  public  schools  is 
a  large  task  and  one  that  should  not  be  retarded  by  efforts  to 
achieve  broader  purposes  lying  beyond  the  jurisdiction  of 
school  authorities.  One  vehicle  can  carry  only  a  limited 
amount  of  baggage.  It  would  not  serve  the  important  objec- 
tive of  Brown  /to  seek  to  use  school  desegregation  cases  for 
purposes  beyond  their  scope,  although  desegregation  of  the 
schools  ultimately  will  have  an  impact  on  other  forms  of 
discrimination.  Our  objective  does  not  and  cannot  embrace 
all  the  problems  of  racial  prejudice,  even  when  those  prob- 
lems contribute  to  disproportionate  racial  concentrations  in 
some  schools.'* 

In  Riddick,  the  court  applied  these  principles  to  analyze  the 
claim  that  Norfolk's  plan  to  stop  busing  elementary  school 
students  violated  the  equal  protection  clause.  It  extended 
the  Supreme  Court's  explicit  approval  of  a  board's  inaction 
to  a  board's  active  redrawing  of  attendance  lines  and  discon- 
tinuance of  some  busing  that  had  intially  been  ordered  by 
the  court,  even  though  the  result  is  a  significant  number  of 
racially  isolated  schools.  The  court  began  its  analysis  by  ex- 
plaining that,  in  a  unitary  system,  facially  neutral  state  ac- 
tion (the  assignment  of  students  on  the  basis  of  their 
residence,  not  their  race)  violates  the  equal  protection  clause 
if  the  action  is  prompted  by  an  intent  to  discriminate  on  the 
basis  of  race  and  has  the  effect  of  doing  so.  But  mere 
disproportionate  adverse  impact  on  the  affected  group  does 
not  necessarily  mean  a  violation,  and  thus  the  end  of  bus- 
ing is  invalid  only  if  the  plaintiffs  prove  that  separation  of 
races  was  an  actual  motivating  factor  in  the  board's 
decision."  Only  if  the  board  had  a  discriminatory  intent 
is  the  policy  illegal  "covert  de  jure"  segregation. 

Determining  Intent 

Whether  school  authorities  have  intentionally  caused 
resegregation  is  a  factual  determination  that  must  be  made 
on  a  case-by-case  basis.  The  Supreme  Court  recognized  that 
the  determination  of  intent  requires  a  sensitive  inquiry  into 
such  circumstances  and  such  direct  evidence  of  intent  as  may 
be  available.  In  "rare"  cases  a  clear  pattern  that  cannot  be 
explained  on  grounds  other  than  race  may  emerge  from  the 
effect  of  state  action  even  when  the  governing  legislation 


appears  neutral  on  its  face.  Though  in  most  cases  impact 
alone  is  not  determinative,  the  Court  has  listed  some  of  the 
factors  that  may  be  considered  in  reaching  a  conclusion. ^^ 
The  Riddick  court  did  consider  those  factors. 

1.  Impact  of  the  official  action.  The  abolition  of  busing 
for  elementary  school  children,  with  its  foreseeable 
segregative  consequences,  was  not  per  se  evidence  of 
discriminatory  intent  but  only  some  evidence  of  intent.  There 
is  no  question  that  the  end  of  busing  has  an  adverse  effect 
on  the  racial  balance  in  a  significant  number  of  schools.  Since 
1971  Norfolk  had  used  a  percentage  ratio  of  70:30  in  assigning 
students  under  the  busing  plan.  A  school  was  considered 
racially  identifiably  black  if  more  than  70  per  cent  of  its 
students  were  black.  When  the  suit  was  filed,  four  schools 
were  thus  identifiably  black;  under  the  new  plan,  12  of  the 
26  elementary  schools  will  be  70  per  cent  or  more  black 
and  10  of  these  (near  all-black  public  housing  projects^') 
will  be  95  per  cent  or  more  black.  Six  schools  will  be  70 
per  cent  or  more  white.  The  court,  however,  was  concerned 
not  only  with  the  impact  of  the  new  plan  but  also  with  the 
racial  composition  of  the  schools  if  busing  was  not  changed. 
The  Norfolk  schools  were  experiencing  white  flight  (a  rapid 
decline  in  number  of  white  students  enrolled  in  the  public 
schools  as  a  result  of  desegregation  that  occurs  through  in- 
creased enrollment  in  private  schools,  through  removals  of 
families  from  the  district,  or  through  the  choice  of  families 
new  to  the  area  to  move  into  surrounding  districts  where  there 
are  neighborhood  schools).  The  board  therefore  argued  suc- 
cessfully that  if  no  action  was  taken,  all  the  schools  would 
become  racially  identifiable,  whereas  the  new  plan  might 
stem  white  flight.  In  addition,  the  court  found  that  (a)  in 
the  new  student-assignment  plan  the  attendance  zones  had 
been  gerrymandered  to  achieve  maximum  racial  integra- 
tion, and  that  (b)  a  transfer  option  permitting  any  .student 
assigned  to  a  school  at  which  70  percent  or  more  of  the 
students  were  of  his  race  to  transfer  to  a  school  where  his 
race  was  in  the  minority  and  plans  for  multicultural  pro- 
grams were  designed  to  minimize  the  effects  of  racially 
isolated  schools. 

The  board  also  explained  that  the  decline  of  parental 
involvement  in  the  schools  was,  at  least  in  part,  a  result  of 
busing.  It  included  a  parental-involvement  component  in  the 
new  plan,  and  the  court  found  this  addition  to  be  a  reasonable 
way  to  real  with  a  serious  problem. 
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2 .  The  historical  background  of  the  decision ,  particular- 
ly if  it  reveals  a  series  of  official  action  taken  for  invidious 
purposes.  Well  aware  of  Norfolk's  history  of  de  jure  segrega- 
tion, the  court  found  that  while  this  history  was  relevant, 
it  did  not  of  itself  prove  the  board's  intent. 

While  the  history  of  discrimination  [in  Norfolk]  cannot 
and  should  not  be  ignored,  "it  cannot,  in  the  manner  of 
original  sin,  condemn  governmental  action  that  is  not  itself 
unlawful."  If  the  rule  were  otherwise,  virtually  every  action 
of  the  school  board  with  respect  to  any  of  its  various  affairs 
would  be  suspect.*" 

The  court  also  looked  at  Norfolk's  recent  history, 
especially  at  the  loss  of  white  students  and  the  decline  in 
parental  involvement  as  shown  by  a  drop  in  PTA  member- 
ship from  roughly  20,000  to  3,500.  Between  1970  and  1980, 
white  school  enrollment  had  dropped  by  52  per  cent, 
although  white  population  had  decreased  by  only  24  per  cent. 

3.  The  specific  sequence  of  events  leading  up  to  the  deci- 
sion including  any  procedural  and  substantive  departures 
from  the  norm  in  connection  with  the  decision  or  action. 
The  court  found  that  the  board  had  followed  a  fair,  open, 
and  reasonable  procedure  in  adopting  the  plan.  In  1981, 
because  of  its  concern  over  the  drop  in  white  enrollment  and 
the  decline  in  parental  involvement,  the  board  appointed  a 
special  commmittee  to  examine  the  feasibility  of  reducing 
cross-town  busing.  This  committee  consulted  with  experts, 
visited  other  school  districts,  and  appointed  a  task  force  to 
gather  information.  The  board  hired  a  consultant,  who  con- 
cluded that  busing  had  caused  white  flight  and  that  if  bus- 
ing continued  the  Norfolk  school  system  would  be  75  per 
cent  black  by  1987.  At  that  point,  the  court  noted,  the  average 
black  child  could  not  expect  to  attend  a  school  that  was 
"desegregated"  under  the  70:30  definition.  The  board's  ex- 
pert also  concluded  that  while  busing  had  been  useful  in  ob- 
taining racial  balance  in  the  schools,  that  time  of  usefulness 
had  passed  and  enrollment  of  white  students  would  stabilize 
if  busing  was  eliminated.  He  also  reported  that  busing  did 
not  significantly  aid  black  academic  achievement.  The 
school  board  then  held  six  open  hearings  throughout  the  ci- 
ty to  elicit  public  comment  and  criticism  before  it  adopted 
the  plan. 

The  plaintiffs  claimed  that  the  board's  discriminatory 
intent  could  be  inferred  from  its  failure  to  provide  for  an 
alternative  plan  should  the  neighborhood  plan  not  succeed. 


But  the  court  found  that  the  effect  of  such  a  failure  would 
not  be  appreciably  different  from  what  continuation  of  the 
busing  plan  under  present  trends  would  produce.  In  either 
case  the  school  system  would  become  predominantly  black. 
4.  The  legislative  or  administrative  history  of  the  deci- 
sion or  action,  especially  where  there  are  contemporary 


As  long  as  the  con- 
stitutional prohibitions 
against  intentional 
segregation  are 
respected,  the  school 
board  of  a  unitary 
system  in  the  Fourth 
Circuit  may  choose  to 
give  other  legitimate 
concerns  greater 
priority  than  it  gives  to 
racial  balance  and 
return  to  neighbor- 
hood schools. 


statements  by  members  of  the  decision-making  body,  minutes 
of  its  meetings,  or  reports.  The  court  considered  the  board's 
thorough  research  before  it  made  a  decision  and  statements 
of  board  members  that  the  plan  was  intended  to  prevent 
resegregation,  which  the  board  viewed  as  inevitable  because 
of  white  flight.  The  plan  was  described  as  one  intended  to 
achieve  a  voluntarily  and  stably  desegregated  school  system, 
and  the  board's  president  said  its  aim  was  "to  provide  what 
we  think  is  the  best  educational  environment  for  elemen- 
tary school  children."'" 


40.  Riddick,  at  539,  quoting  City  of  Mobile  v.  Bolden,  446  U.S.  55  (1980). 


41.  School  Law  News,  Nov.  20, 
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.iddick  is  the  first— and  so  far  the  only— case  in  which 
a  circuit  court  of  appeals  has  decided  the  constitutionality 
of  the  partial  abandonment  of  busing  in  a  unitary  district. 
When  faced  with  a  similar  dispute  in  Oklahoma  City,  the 
Tenth  Circuit  took  quite  a  different  approach,  one  that  may 
well  lead  to  a  different  result/^  The  similarities  in  the  facts 
are  striking.  Each  school  board  had  been  ordered  by  a  court 
to  implement  busing  as  part  of  a  dismantling  of  a  dual  system; 
several  years  later  each  district  was  declared  unitary;  several 
years  after  that  each  board,  after  careful  study  and  public 
hearings,  decided  to  eliminate  busing  for  younger  students, 
claiming  that  the  decision  was  made  to  improve  education 
was  without  discriminatory  intent;  each  new  attendance  plan 
created  more  neighorhood  schools,  many  of  which  were  very 
nearly  one-race  schools;  when  each  plan  was  challenged, 
a  distict  court  found  it  to  be  constitutional  \*^  and  each  group 
of  plaintiffs  appealed.  On  appeal  the  similarity  ends.  Unlike 
the  Fourth  Circuit,  the  Tenth  Circuit  refused  to  rule  on  the 
constitutionality  of  the  plan  and  reversed  the  district  court's 
decision  denying  the  plaintiffs'  motion  to  reopen  the 
desegregation  case. 

Federal  court  supervision  of  the  Oklahoma  City  schools 
began  in  1961.  In  1972  the  court  ordered  the  implementa- 
tion of  a  new  student-assigment  system,  the  "Finger  Plan." 
The  plan  restructured  attendance  zones  for  high  schools  and 
middle  schools  so  that  each  school  had  both  black  and  white 
students.  At  the  elementary  level,  schools  with  a  majority 
of  black  pupils  became  fifth-grade  centers.  Elementary 
schools  with  a  majority  of  white  students  were  converted 
to  serve  grades  one  through  four.  Generally,  the  white 
students  in  these  grades  continued  to  attend  neighborhood 
schools,  while  black  students  were  bused.  Most  black  fifth 
graders  attended  the  centers  in  their  neighborhoods;  most 
white  fifth  graders  were  bused.  Schools  in  integrated  areas 
qualified  as  "stand-alone  schools."  and  students  in  grades 
1  through  5  in  those  areas  stayed  in  their  own  neighborhoods. 

In  1977  the  district  court  found  that  the  school  system 
was  unitary,  but  that  order  did  not  vacate  or  modify  the  1972 
order  mandating  the  Finger  Flan  and  requiring  court  approval 
for  changes  in  it.  Instead,  the  court  stated  that  it  did  not 
foresee  that  the  plan  would  be  dismantled  when  its  jurisdic- 


42.  Dowell  V.  Board  of  Educ.  of  the  Oklahoma  City  Schools.  795  F.2d  1516 
(lOth  Cir.  1986). 

43.  Riddick,  627  F.  Supp.  814  (E.D.  Va.  1984):  and  Dowell  v.  Board  of 
Educ.  of  the  Oklahoma  City  Schools,  606  F.  Supp.  1548  (W.D.  Okla.  1985). 


tion  ended  or  that  the  board  would  intentionally  take  any 
action  to  undermine  the  unitary  system  "so  slowly  and  pain- 
fully accomplished." 

Without  seeking  court  approval,  the  school  board  im- 
plemented a  new  student-assignment  plan  that  eliminated 
busing  outside  their  immediate  neighborhood  for  black 
students  in  grades  1  through  4.  Students  assigned  to  a  school 
where  their  race  is  in  the  majority  may  transfer  to  a  school 
where  their  race  is  a  minority.  The  plan  also  provides  for 
the  employment  of  an  equity  officer  and  creation  of  an  equity 
committee  to  ensure  equality  of  facilities,  equipment,  books, 
supplies,  and  instructors.  The  school  system  will  also  seek 
ways  to  bring  students  at  both  white  racially  identifiable 
schools  and  black  racially  identifiable  schools  together 
several  times  a  year. 

Under  the  Finger  Plan,  racial  balance  in  all  grades  was 
within  fifteen  percentage  points  of  the  racial  composition 
of  the  system-wide  student  population.  Under  the  new  plan, 
90  per  cent  of  the  students  at  33  of  the  district's  64  elemen- 
tary schools  are  of  one  race.  Eleven  of  the  33  are  "black" 
schools. 

A  group  of  black  school  children  challenged  the  new 
policy  and  sought  to  reopen  the  earlier  desegregation  case. 
As  in  Riddick,  the  plaintiffs  were  not  allowed  to  relitigate 
the  court's  earlier  finding  that  the  school  system  was  unitary. 
The  district  court  followed  the  analysis  used  in  Riddick. 
Because  of  the  system's  unitary  staUis,  the  school  board  may 
pursue  its  legitimate  policies  in  good  faith,  even  when  racially 
identifiable  schools  are  created.  The  legitimate  concerns 
of  the  Oklahoma  City  board  included  (1)  reducing  the  burden 
on  young  black  children  in  terms  of  time  spent  on  buses  and 
distance  away  from  home,  (2)  increasing  parental  involve- 
ment ("an  essential  ingredient  to  a  quality  education")  at 
the  elementary  school  level,  (3)  offering  elementary  school 
students  a  greater  opportunity  to  participate  in  extracurricular 
activities,  (4)  allowing  schools  that  would  have  been  closed 
under  the  old  plan  to  remain  open,  and  (5)  achieving  (or 
maintaining)  uniformity  in  the  curriculum.  The  court  found 
that  the  plan  was  "educationally  sound"  and  that  the  board 
had  no  intent  either  to  discriminate  or  to  affect  the  racial 
composition  of  the  schools.  Instead,  "any  change  in  the  racial 
composition  is  an  unintended  and  largely  unavoidable  con- 
sequence of  other  objectives  sought  for  the  benefit  of  all 
students." 

The  plaintiffs  appealed,  arguing  that  the  trial  court  erred 
in  arriving  at  these  conclusions  without  reopening  the  case 
and  giving  them  an  adequate  opportunity  to  present  evidence 
on  the  substantive  issues.  The  Tenth  Circuit  held  that 
although  the  trial  court  properly  refused  to  permit  the  plain- 
tiffs to  relitigate  conditions  existing  in  1977,  it  erred  in  cur- 
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tailing  the  presentation  of  evidence  of  changes  that  had  oc- 
curred since  then.  Explaining  that  the  district  court  reached 
the  merits  of  the  case  prematurely,  the  court  remanded  the 
case  for  further  factual  findings  to  determine  whether  the 
original  busing  order  should  be  enforced  or  whether  and 
to  what  extent  it  should  be  modified. 

The  appeals  court  did  not  analyze  the  case  as  a  ques- 
tion of  de  facto  or  de  jure  segregation.  Instead,  it  rejected 
the  argument  that  once  a  system  is  declared  unitary,  all 
authority  over  its  affairs  is  returned  to  its  governing  board, 
and  all  prior  court  orders— including  any  remedial  busing 
order— are  terminated.  According  to  the  Tenth  Circuit,  the 
end  of  active  supervision  of  a  case  (that  termination  occurs 
when  a  system  is  declared  unitary)  does  not  prevent  the  court 
from  enforcing  an  earlier  order  that  has  not  been  specifically 
dissolved.  The  court  recognized  its  disageement  with  the 
Fourth  Circuit  on  this  point,  saying: 

[T]he  court  (in  Riddick)  seems  to  treat  a  district  court  order 
terminating  supervision  as  an  order  dissolving  a  mandated 
integration  plan,  despite  the  absence  of  a  specific  order  to 
that  effect.  The  court  makes  a  bridge  between  a  finding  of 
unitariness  and  voluntary  compliance  with  an  injunction.  We 
find  no  foundation  for  that  bridge.  . .  .A  finding  of  unitariness 
may  lead  to  many  other  reasonable  conclusions,  but  it  can- 
notdivest  a  court  of  its  jurisdiction,  nor  can  it  convert  a  man- 
datory injunction  into  voluntary  compliance.'*'' 

Since  the  1972  order  had  not  been  lifted  in  1977,  that 
order  still  controls  the  parties  and  determines  the  burden 
of  proof.  As  beneficiaries  of  the  busing  order  alleging  that 
significant  changes  have  been  made  in  the  plan,  the  plain- 
tiffs have  a  right  to  be  heard  on  the  issue  of  whether  the 
changes  will  affect  the  unitariness  of  the  system.  They  need 
show  only  that  the  changes  violate  the  original  order,  not 
that  the  changes  were  motivated  by  a  discriminatory  intent. 
The  school  board,  which  essentially  claims  that  the  injunc- 
tion should  be  amended  to  accommodate  neighborhood 
elementary  schools,  must  present  evidence  that  changed  con- 
ditions require  modification  or  diat  the  facts  of  law  no  longer 
require  enforcement  of  the  order. 

The  Tenth  Circuit  then  set  out  the  standard  by  which 
the  changes  must  be  reviewed.  A  mandatory  order  may  be 
altered  if  there  has  been  a  substantial  change  in  law  or  facts, 
but  a  mere  change  in  the  attitude  of  the  party  subjected  to 
the  decree  (the  board)  is  not  enough  of  a  change  in  cir- 
cumstances to  justify  wididrawing  the  injunction.  Modifica- 
tion should  be  allowed  only  if  "the  law  or  the  underlying 


facts  have  so  changed  that  the  damages  prevented  by  the  in- 
junction have  become  attenuated  to  a  shadow  and  the  changed 
circumstances  have  produced  hardship  so  extreme  and  unex- 
pected as  to  make  the  decree  oppressive." 

The  court  limited  its  holding  to  the  plaintiffs'  right  to 
present  evidence  and  cautioned  that  it  should  not  be  con- 


In  the  Tenth  Circuit, 
the  school  board  of  a 
unitary  district  must 
seek  court  approval  in 
order  to  modify  or 
dissolve  any  prior 
order  mandating  bus- 
ing unless  the  order 
was  specifically 
dissolved  when  the 
district  was  declared 
unitary. 


strued  as  addressing,  even  implicitly,  the  ultimate  issue  of 
the  constitutionality  of  the  attendance  plan.  However,  the 
court  stated  in  dicta  that  the  purpose  of  court-ordered  school 
integration  in  not  only  to  achieve  but  also  to  maintain  a  unitary 
school  system.  It  also  hinted  that  the  principles  established 
in  Swann  and  Spongier,  and  relied  on  by  the  Fourth  Cir- 
cuit, may  not  stretch  to  cover  the  situation  in  which  a  board 
abandons  a  plan  that  achieved  unitariness  and  substitutes 
in  its  place  a  plan  that  appears  to  have  the  same  segregative 
effect  as  the  attendance  plan  that  generated  the  original 
lawsuit. 


J.  n  designing  school  attendance  policies  and  in  changing 
a  busing  program,  all  school  authorities  are  limited  by  the 
Constimtion.  They  may  not  engage  in  any  deliberate  segrega- 
tion on  the  basis  of  race,  and  if  such  segregation  occurred 
in  the  past,  school  officials  must  take  whatever  steps  are 
necessary  to  eradicate  its  effects. "^  Nor  may  a  school  board 


44.  Dowell.  795  F.2d  at  1520  n.3. 


^  Educ.  V.  Penick,  443  U.S.  449,  458-59  (1979). 
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adopt  a  policy  that,  though  facially  neutral,  is  intended  to 
have  an  adverse  impact  on  minority  children  and  indeed  has 
that  effect. 

As  long  as  these  constitutional  restrictions  are  respected, 
at  least  in  the  Fourth  Circuit,  formulating  a  student- 
assignment  policy  is  a  political  task  that  involves  the  recon- 
ciliation of  competing  values.  A  board  may  choose  to  give 
other  legitimate  concerns  greater  priority  than  it  gives  to 
racial  balance  and  return  to  neighborhood  schools.  In  the 
Tenth  Circuit,  the  school  board  of  a  unitary  district  must 
seek  court  approval  in  order  to  modify  or  dissolve  any  prior 
order  mandating  busing  unless  the  order  was  specifically 
dissolved  when  the  district  was  declared  unitary.  This  ap- 
parent conflict  between  two  circuit  courts  of  appeal  makes 
it  more  likely  that  the  United  States  Supreme  Court  will  ad- 
dress this  issue. 

No  matter  whether  the  Court  speaks  on  this  issue  and 
no  matter  what  it  says,  it  is  important  to  remember  that  even 
if  a  court  has  no  basis  for  ordering  busing,  a  school  board 
is  free  to  establish  and  maintain  a  busing  program.  If  school 
authorities  conclude  that  each  school  should  have  a  pre- 
scribed racial  balance  reflecting  the  balance  in  the  district 
as  a  whole,  implementation  of  busing  is  within  the  board's 
discretionary  powers. ""^ 

Board  members  and  school  administrators  should  be 
prepared  for  questions  about  even  long-established  busing 
programs.  As  part  of  current  school  reforms,  there  are  calls 
for  a  longer  school  day,  increased  parental  involvement  in 
education,  and  higher  teacher  salaries.  Simultaneously  with 
tight  local  budgets  and  significant  transportation  costs,  en- 
couragement for  change  comes  from  the  executive  branch 
of  the  federal  government.  Each  board  must  determine  how 
best  to  educate  all  its  children  fairly  and  well. 


As  that  determination  is  made,  it  is  worth  remember- 
ing that  one  important  factor  in  Brown  I  was  the  evidence 
of  the  effect  of  separate  schools  on  black  children.  The 
Supreme  Court  found  that  "to  separate  them  from  others 
of  similar  age  and  qualifications  solely  because  of  their  race 
generates  a  feeling  of  inferiority  as  to  their  status  in  the  com- 
munity that  may  affect  their  hearts  and  minds  in  a  way  unlike- 
ly ever  to  be  undone."'*''  The  impact,  the  Court  said,  is  greater 
when  it  has  the  sanction  of  law,  thereby  implying  that  even 
without  that  sanction,  the  detrimental  effect  is  real.  And  more 
recently  the  Court  said. 

Our  cases  suggest  that  desegregation  of  the  public  schools. 
.  .  at  bottom  inures  primarily  to  the  benefit  of  the  minority 
and  is  designed  for  that  purpose.  Education  has  come  to  be 
a  principal  instrument  in  awakening  the  child  to  cultural 
values,  in  preparing  him  for  later  professional  training,  and 
in  helping  him  to  adjust  normally  to  his  environment.  When 
that  environment  is  largely  shaped  by  members  of  different 
racial  and  cultural  groups,  minority  children  can  achieve  their 
full  measure  of  success  only  if  they  learn  to  function  in— and 
are  fully  accepted  by— the  larger  community.  Attending  an 
ethnically  diverse  school  may  help  accomplish  this  goal  by 
preparing  minority  children  for  citizenship  in  our  pluralistic 
society,  while,  we  may  hope,  teaching  members  of  the  racial 
majority  to  live  in  harmony  and  mutual  respect  with  children 
of  minority  heritage.'" 

The  Supreme  Court  has  said,  in  effect,  that  equal  educa- 
tional opportunity  is  not  possible  under  de  Jure  segregation 
but  is  possible  under  de  facto  segregation.  As  adults  and 
students  of  the  law,  whether  or  not  we  agree  with  this  distinc- 
tion, we  can  understand  it.  Can  the  children'?  ■ 


46.  Swann.  402  U.S. 


47.  Brown  I,  347  U.S.  at  494. 

48.  Seattle,  458  U.S.  at  472-73. 
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SCHOOL  DISTRICT  MAY  DISCIPLINE  A  HIGH 
SCHOOL  STUDENT  FOR  GIVING  A  LEWD  SPEECH 
AT  A  SCHOOL  ASSEMBLY.  Bethel  School  Dist.  No.  403 
V.  Fraser,  106  S.  Ct.  3159  (1986) 

Facts:  Matthew  Fraser,  a  high  school  student  in  Bethel, 
Washington,  delivered  a  speech  nominating  a  fellow  student 
for  student  elective  office: 

"I  know  a  man  who  is  firm— he's  firm  in  his  pants,  he's 
firm  in  his  shirt,  his  character  is  firm— but  most.  .  .of  all, 
his  belief  in  you,  the  students  of  Bethel,  is  firm.  Jeff  Kuhlman 
is  a  man  who  takes  his  point  and  pounds  it  in.  If  necessary, 
he'll  take  an  issue  and  nail  it  to  the  wall.  He  doesn't  attack 
things  in  spurts— he  drives  hard,  pushing  and  pushing  until 
finally— he  succeeds.  Jeff  is  a  man  who  will  go  to  the  very 
end— even  the  climax,  for  each  and  every  one  of  you.  So 
vote  for  Jeff  for  A.  S.B.  vice-president— he'll  never  come  be- 
tween you  and  the  best  our  high  school  can  be." 

This  speech  was  delivered  at  a  school  assembly  attended 
by  approximately  600  students,  many  of  whom  were  four- 
teen years  old.  The  speech  had  been  reviewed  by  three 
teachers,  none  of  whom  suggested  that  the  student  would 
be  suspended,  although  two  expressed  some  concern  about 
its  content.  After  the  speech  Fraser  was  charged  with 
violating  the  rule  prohibiting  "conduct  which  materially  and 
substantially  interferes  with  the  educational  process. ..,  in- 
cluding the  use  of  obscene,  profane  language  or  gestures." 
He  was  suspended  for  three  days,  and  his  name  was  removed 
from  the  list  of  candidates  for  graduation  speaker.  After  a 
hearing  officer  affirmed  the  discipline,  Fraser  sued,  seek- 
ing injunctive  relief  and  damages.  The  district  court  held 
that  the  school's  sanctions  violated  the  First  Amendment, 
that  the  disruptive  conduct  rule  was  unconstitutionally  vague 
and  overbroad,  and  that  the  removal  of  Fraser's  name  from 
the  speakers  list  violated  due  process.  Fraser  was  awarded 
$278  in  damages  and  $12,750  in  litigation  costs  and  attorney's 
fees  and  was  permitted  to  speak  at  graduation  (he  had  been 
elected  on  a  write-in  vote).  The  Court  of  Appeals  for  the 
Ninth  Circuit  affirmed. 


Holding:  The  Supreme  Court  reversed,  by  a  vote  of 
7-2.  All  nine  justices  agreed  that  school  officials  have  the 
right  to  enforce  limits  on  students'  public  speech.  In  an  opin- 
ion written  by  Chief  Justice  Burger,  the  Court  held  that  the 
First  Amendment  does  not  prevent  a  school  district  from 
disciplining  a  high  school  student  for  giving  a  lewd  speech 
at  a  school  assembly.  Although  the  Court  discussed  the  need 
to  protect  minors  from  offensive  language,  its  holding  was 
based  primarily  on  the  view  that  inculcation  of  "fundamental 
values"  is  a  function  of  the  schools.  Students'  freedom  to 
advocate  unpopular  and  controversial  views  must  be  balanced 
against  society's  interest  in  teaching  students  the  shared 
values  of  a  civilized  social  order  and  the  boundaries  of  social- 
ly appropriate  behavior.  School  officials  are  free  to  deter- 
mine that  permitting  a  vulgar  and  lewd  speech  would  under- 
mine the  basic  educational  mission  and,  through  disciplinary 
measures,  to  demonstrate  that  that  type  of  speech  in  public 
discourse  is  wholly  inconsistent  with  the  fundamental  values 
of  education.  Identifying  speech  that  is  inappropriate  and 
subject  to  sanctions  is  one  responsibility  of  the  school  board. 

The  Court  disdnguished  the  sexual  content  of  Fraser's 
speech  from  the  the  political  message  conveyed  by  the  wear- 
ing of  armbands  that  had  been  upheld  in  Tinker  v.  Des  Moines 
Independent  Community  School  District,  393  U.S.  503 
(1969).  In  Tmker  the  opinion  expressed  did  not  intrude  on 
the  work  of  the  schools  or  the  rights  of  other  students;  Fraser's 
speech  disrupted  the  educational  process. 

The  Court  rejected  Fraser's  argument  that  his  suspen- 
sion violated  due  process  because  he  had  no  way  of  know- 
ing that  the  speech  would  subject  him  to  disciplinary  sanc- 
tions. It  said  that  the  school's  rule  proscribing  "obscene" 
language  and  the  admonitions  of  teachers  given  before  the 
speech  gave  Fraser  adequate  warning. 

Justice  Stevens  dissented  on  the  due  process  issue.  If 
a  student  is  to  be  punished  for  using  offensive  speech,  he 
is  entitled  to  fair  notice  of  the  scope  of  the  prohibition  and 
the  consequences  of  its  violation.  Fraser  had  no  reason  to 
expect  that  his  speech  would  be  punished— it  was  not  "con- 
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duct"  prohibited  by  the  disciplinary  rule,  no  teacher  sug- 
gested that  it  might  violate  a  school  rule,  and  it  was  not  so 
obviously  offensive  that  an  intelligent  high  school  student 
should  necessarily  have  realized  that  he  would  be  punished 
for  giving  it. 


COMPENSATORY  DAMAGES  FOR  CONSTITU- 
TIONAL VIOLATIONS  MUST  BE  BASED  ON  AC- 
TUAL INJURY,  NOT  ON  THE  ABSTRACT  VALUE  OF 
CONSTITUTIONAL  RIGHTS.  Memphis  Community 
School  District  v.  Stachura.  106  S.Ct.  2537  (1986). 

Facts:  Edward  Stachura.  a  tenured  teacher  in  Memphis, 
Michigan,  was  suspended  with  pay  after  parents  complained 
about  his  teaching  methods  in  a  seventh-grade  life  science 
course.  He  had  shown  the  students  pictures  of  his  wife  dur- 
ing her  pregnancy  and  two  films  concerning  human  growth 
and  sexuality  (the  films  has  been  used  before,  and  Stachura 
had  obtained  the  principal's  approval).  Strachura  was  re- 
instated the  next  fall,  after  filing  his  lawsuit.  He  alleged  that 
his  supension  deprived  him  of  due  process  and  violated  his 
First  Amendment  right  to  academic  freedom.  He  sought 
compensatory  and  punitive  damages  under42  U.S.C.  §  1983. 

The  court  authorized  the  jury  to  award  three  categories 
of  damages:  (1)  compensatory  damages  for  actual  injury  to 
Stachura,  (2)  punitive  damages,  and  (3)  another  sort  of 
"compensatory"  damages  based  on  the  jury's  perception 
of  the  "importance"  and  "value"  of  theconstiaitional  rights 
that  were  violated.  The  jury  awarded  Stachura  $275,000  in 
compensatory  damages  and  $46,000  in  punitive  damages. 
The  district  court  reduced  these  amounts  to  $266,750  and 
$36,000.  The  Court  of  Appeals  affirmed. 

Holding:  The  United  States  Supreme  Court  reversed 
and  remanded  for  a  new  trial  limited  to  the  issue  of  com- 
pensatory damages.  The  Court  held  that  the  abstract  value 
or  importance  of  constitutional  rights  may  not  be  an  ele- 
ment of  compensatory  damages  in  Section  1983  cases.  Rely- 
ing on  Carey  v.  Piphus,  435  U.S.  247  (1978),  Justice  Powell 
wrote  that  the  basic  purpose  of  Section  1983  damage  awards 
is  to  compensate  persons  for  injuries  that  are  caused  by  the 
deprivation  of  constitutional  rights.  Compensatory  damages 
must  be  grounded  in  determinations  of  the  plaintiffs  actual 
injuries,  including  out-of-pocket  losses,  the  impairment  of 
reputation,  and  mental  and  emotional  distress.  The  district 
court's  approach,  which  focused  on  the  jury's  subjective 
perception  of  the  abstract  value  of  constitutional  rights,  is 
impermissible. 
i  Justice  Marshall  was  joined  by  three  other  justices  in 

a  concurring  opinion.  He  emphasized  that  the  violation  of 
a  constitutional  right  may  itself  constitute  a  compensable 


injury— for  example,  when  an  individual  has  been  denied 
the  opportunity  to  engage  in  a  demonstration  of  his  political 
views. 

UNEVEN  DISTRIBUTION  OF  STATE  FUNDS  TO 
LOCAL  DISTRICTS  MAY  VIOLATE  THE  EQUAL 
PROTECTION  CLAUSE.  Papasan  v.  Allain,  106  S.  Ct. 
2932  (1986). 

Facts:  Local  school  officials  and  school  children  in  23 
northern  Mississippi  counties  claimed  that  they  were  being 
unlawfully  denied  the  economic  benefits  of  certain  lands. 
A  century  and  a  half  ago  the  United  States  granted  these 
so-called  Sixteenth  Section  and  Lieu  lands  to  what  even- 
tually became  the  state  of  Mississippi  for  public  schools. 
Under  state  law  these  lands  are  held  in  trust  for  the  benefit 
of  the  public  schools,  and  all  proceeds  of  these  lands  are 
allocated  directly  to  the  townships  where  the  lands  are 
located. 

These  original  grants  did  not  apply  to  areas  that  were 
held  by  the  Chickasaw  Indian  Nation,  a  region  that  came 
to  be  the  northern  23  counties.  Congress  later  reserved  lands 
for  schools  in  this  region  and  gave  Mississippi  title  to  them. 
In  1856  Mississippi  sold  these  lands  and  then  lost  the  pro- 
ceeds of  the  sale  by  investing  in  railroads  that  were  destroyed 
in  the  Civil  War.  The  plaintiffs,  residents  of  the  northern 
counties,  charge  that  Mississippi  violated  its  trust  obliga- 
tions by  these  actions  and  continues  to  violate  its  obliga- 
tions by  not  providing  sufficient  income  to  school  districts 
in  this  area. 

To  compensate  for  the  fact  that  the  northern  counties 
have  no  revenue  from  the  proceeds  of  the  lands  granted  by 
the  federal  government  or  from  the  proceeds  of  the  sales 
of  these  lands,  for  100  years  the  state  legislature  has  made 
an  annual  appropriation  to  the  northern  schools.  The  ap- 
propriation represents  "interest"  on  the  lost  trust  corpus. 
The  size  of  the  appropriation  has  resulted  in  a  disparity  in 
the  level  of  state  school  funding  to  the  northern  and  southern 
counties.  In  1984  in  the  northern  counties  the  estimated 
average  per-pupil  income  from  the  appropriation  was  $.63; 
in  the  rest  of  the  state  the  per-pupil  income  from  the  pro- 
ceeds of  the  lands  held  in  trust  was  $75.34.  The  plaintiffs 
alleged  that  this  disparity  represents  a  violation  of  the  equal 
protection  clause. 

The  federal  district  court  dismissed  the  complaint, 
holding  that  the  claims  were  barred  by  the  Eleventh  Amend- 
ment, which  bars  suits  against  a  state  by  citizens  of  that  state 
(or  by  citizens  of  any  other  state).  The  circuit  court  of  ap- 
peals affirmed.  It  held  that  although  the  equal  protection 
claim  was  not  barred  by  the  Eleventh  Amendment,  the  trial 
court  properly  dismissed  it  under  San  Antonio  Independent 
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School  District  V.  Rodriguez,  411  U.S.  1  (1973),  for  failure 
to  state  a  claim  on  which  relief  could  be  granted. 

Holding:  The  United  States  Supreme  Court  affirmed 
in  part,  vacated  in  part,  and  remanded.  The  Eleventh  Amend- 
ment bars  the  trust  claims,  since  it  would  require  the  state— as 
trustee— to  use  its  own  resources  to  take  the  place  of  the  cor- 
pus or  the  lost  income  from  the  trust  corpus.  This  relief  is 
barred  by  the  Eleventh  Amendment  because  it  would,  in 
essence,  compensate  the  plaintiffs  for  a  past  injury  by  a  state 
official  acting  in  his  official  capacity. 

On  the  other  hand,  relief  that  directly  ends  a  present 
violation  of  federal  law  is  permissible.  Therefore,  the  equal 
protection  claim,  which  alleges  that  the  present  disparity 
in  the  distribution  of  revenues  is  an  ongoing  constitutional 
violation,  is  not  barred  by  the  Eleventh  Amendment. 

This  claim  should  not  have  been  dismissed  for  failure 
to  state  a  claim  on  which  relief  could  be  granted.  The 
Rodriguez  opinion  held  merely  that  the  variations  in  local 
revenues  that  resulted  from  local  control  over  local  proper- 
ty tax  funding  of  public  schools  were  constitutionally  per- 
missible. It  did  not  validate  all  funding  variations  that  might 
result  from  a  state  s  decisions  about  public  school  funding. 
This  case  is  different  from  Rodriguez  because  the  challenge 
here  is  to  only  one  particular  part  of  the  system  of  state  fun- 
ding and  because  the  disparity  in  funding  comes  from  a  state 
decision  to  divide  state  resources  unequally. 

On  remand,  the  Court  said,  the  court  of  appeals  must 
apply  the  standard  of  review  supplied  by  Rodriguez  and  deter- 
mine whether  the  variations  in  funding  are  rationally  related 
to  a  legitimate  state  interest.  A  crucial  consideration  is 
whether  federal  law  requires  that  the  economic  benefits  of 
these  lands  be  allocated  to  the  schools  in  townships  where 
the  lands  are  located  and,  if  so,  whether  that  federal  policy 
itself  violates  the  equal  protection  clause.  If  it  does, 
Mississippi  may  be  enjoined  from  enforcing  it.  If  the  federal 
law  is  valid,  then  Mississippi  is  bound  by  it,  and  it  supplies 
the  rational  basis  for  the  disparity. 

Four  justices  dissented  on  the  trust  issue.  Three  justices 
dissented  on  the  equal  protection  issue  because  the  revenues 
from  this  program  provide  only  IVi  per  cent  of  the  overall 
funds  for  schools,  and  the  variation  is  "de  minimis.'— Marf/ia 
Cromartie. 
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DISTRICT  COURT  SHOULD  HAVE  ABSTAINED 
FROM  A  CASE  INVOLVING  AN  INVESTIGATION 
OF  SEX  DISCRIMINATION  CLAIMS  AGAINST  A 

RELIGIOUS  SCHOOL.  Ohio  Civil  Rights  Commission 
V.  Dayton  Christian  Schools,  Inc.,  106  S.Ct.  2718  (1986). 


Facts:  Dayton  Christian  Schools  (Dayton,  Ohio),  a  | 
private  elementary  and  secondary  school,  requires  its 
teachers  to  accept  a  particular  set  of  religious  beliefs,  in- 
cluding the  desirability  of  resolving  disputes  internally 
through  "the  Biblical  chain  of  command."  As  part  of  their 
contract,  teachers  must  agree  to  take  any  grievance  to  their 
immediate  supervisor  and  to  accept  as  final  the  decision  of 
the  school's  board  of  directors. 

When  Linda  Hoskinson,  a  teacher,  told  the  principal 
that  she  was  pregnant,  she  was  told  that  her  contract  would 
not  be  renewed  because  of  Dayton's  belief  that  mothers  of 
preschoolers  had  a  duty  to  be  at  home.  Her  attorney  threat- 
ened to  sue  the  school  for  violating  state  and  federal  sex 
discrimination  laws.  The  school  then  rescinded  its  non- 
renewal decision  because  Hoskinson  had  not  received  ade- 
quate notice  of  the  school's  policy  on  the  duty  of  mothers 
but  terminated  her  employment  because  she  had  not  com- 
plied with  the  dispute-resolution  doctrine.  She  then  filed 
a  complaint  with  the  Ohio  Civil  Rights  Commission,  which 
initiated  administrative  proceedings  against  Dayton. 

While  these  administrative  proceedings  were  pending, 
the  school  sued  in  federal  district  court,  seeking  a  perma- 
nent injunction  of  the  state  proceedings.  The  school  claimed 
that  the  First  Amendment  prevented  the  Commission  from  i 
exercising  jurisdiction  over  it,  since  it  had  acted  from  sincere-  " 
ly  held  religious  beliefs.  Without  considering  the  absten- 
tion doctrine,  which  permits  a  federal  court  to  relinquish 
jurisdiction  in  order  to  avoid  needless  conflict  with  a  state's 
administration  of  its  own  affairs,  the  court  concluded 
that  the  Commission's  investigation  was  constitutional  and 
refused  to  issue  the  injunction.  The  Court  of  Appeals  for 
the  Sixth  Circuit  reversed,  agreeing  with  Dayton  that  the 
Commission's  investigation  would  violate  the  First 
Amendment. 

Holding:  The  United  States  Supreme  Court  reversed 
and  remanded.  The  Court  held  that  the  district  court  should 
not  have  interfered  with  the  Commission's  investigation  of 
Hoskinson's  discharge.  Rather  than  exercising  jurisdiction 
over  the  case,  it  should  have  abstained  and  dismissed  the 
complaint.  The  abstention  doctrine— developed  in  Younger 
V.  Harris,  401  U.S.  37  (1971),  and  later  cases— has  been  ap- 
plied to  state  administrative  proceedings  in  which  impor- 
tant state  interests  are  vindicated,  as  long  as  in  the  course 
of  those  proceedings  the  federal  plaintiff  has  a  full  and  fair 
opportunity  to  litigate  his  claim.  This  case  falls  within  that 
rule,  since  the  elimination  of  prohibited  sex  discrimination 
is  an  important  state  interest  and  Dayton  would  have  had  i 
an  adequate  opportunity  to  raise  its  First  Amendment 
claims. — MC 
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TEACHER'S  NONRENEWAL  FOR  SPEECH  ON 
MATTERS  OF  PUBLIC  CONCERN  VIOLATED  THE 
FIRST  AMENDMENT.  Cox  v.  Dardanelle  Public  School 
District,  790  F.2d  668  (8th  Cir.  1986). 

Facts:  Nancy  Cox  was  a  middle  school  teacher  in  the 
public  schools  of  Dardanelle,  Arkansas.  At  the  beginning 
of  her  third  year  of  teaching,  John  Dillard  became  principal 
of  her  school  and  implemented  new  regulations  for  teachers. 
Cox  spoke  out  several  times  about  Dillard's  administration 
of  the  school.  When  a  group  of  faculty  members  filed  a 
grievance,  Dillard  instructed  them  to  file  individual 
grievances.  Some  form  of  job-related  sanction  was  imposed 
on  each  teacher  who  did  so,  including  Cox.  The  superintend- 
ent recommended  that  Cox's  contract  not  be  renewed  and 
specified  eleven  grounds  for  that  recommendation.  After 
a  hearing,  the  school  board  found  that  two  of  the  charges 
were  true  and  constituted  grounds  for  nonrenewal  (Cox's 
violations  of  the  sign-in  policy  and  the  policy  forbidding 
unauthorized  visitors  in  the  classroom).  Cox  sued.  The 
district  court  found  that  the  nonrenewal  was  in  retaliation 
for  her  open  disagreement  with  Dillard's  educational 
policies.  The  court  also  found  that  her  speech  was  protected 
by  the  First  Amendment,  that  the  grounds  advanced  for 
nonrenewal  were  pretexual,  and  that  but  for  her  criticisms. 
Cox's  contract  would  have  been  renewed.  Cox  was  award- 
ed damages,  and  the  school  district  appealed. 

Holding:  The  Eighth  Circuit  affirmed,  applying  the 
standard  analysis  for  claims  by  public  employees  that  they 
have  suffered  job-related  sanctions  because  they  have  exer- 
cised their  right  to  freedom  of  speech.  As  a  threshold  mat- 
ter, the  court  decides  whether  the  speech  that  allegedly 
caused  the  adverse  employment  decision  is  entitled  to  con- 
stinjtional  protection.  First  it  determines  whether  the  speech 
was  on  a  matter  of  public  concern  (Did  it  relate  to  any  mat- 
ter of  political,  social,  or  other  concern  to  the  community, 
or  did  it  relate  solely  to  the  employee's  individual  concerns 
over  the  internal  policies  or  practices  of  the  employer?).  If 
the  speech  is  a  matter  of  public  concern,  the  court— taking 
into  account  the  time,  place,  and  manner  of  the  speech- 
then  balances  the  interest  of  the  employee  in  commenting 
on  matters  of  public  concern  and  the  interests  of  the  employer 
in  promoting  the  efficiency  of  its  public  service. 

The  court  found  that  while  some  of  Cox's  criticisms 
were  directed  only  at  internal  personnel  policies  (signing 
in  and  out,  use  of  office  phones,  timing  of  messages),  a 
significant  portion  of  her  speech  was  of  public  concern 
(Dillard's  inteference  with  the  faculty's  ability  to  work  effi- 
ciently, the  effect  of  his  policies  on  teacher  morale  and  in- 
novation, and  the  use  of  ability  grouping). 

In  balancing  Cox's  interest  with  the  board's  interest, 


the  court  found  no  evidence  that  Cox's  criticisms  affected 
her  teaching  performance  or  interfered  with  her  relations 
with  her  colleagues  or  that  she  willfully  disobeyed  any  direc- 
tive affecting  her  teaching  duties.  Her  statements  did  not 
disrupt  her  relationship  with  Dillard;  Dillard's  policies  were 
the  primary  source  of  the  disruption.  The  time,  place,  and 
manner  of  her  speech  did  not  aggravate  her  problems  with 
Dillard  or  impede  the  normal  operation  of  the  school. 

The  next  step  in  the  analysis  is  a  question  of  fact:  whether 
the  protected  speech  was  a  substantial  or  motivating  factor 
in  the  adverse  employment  decision.  There  was  sufficient 
evidence  to  support  the  district  court's  finding  that  Cox's 
speech  motivated  the  board  not  to  renew  her  contract.  Only 
the  teachers  who  filed  individual  grievances  were  subject 
to  job-related  sanctions,  and  Dillard  admitted  that  Cox's 
grievance  was  probably  a  factor  in  decisions  he  made  regard- 
ing her  employment. 

The  final  question,  again  a  question  of  fact,  is  whether 
the  board  would  have  taken  the  same  action  but  for  Cox's 
protected  conduct.  The  court  found  that  if  she  not  spoken 
out,  the  board  would  have  renewed  her  contract  and  that  the 
reasons  it  gave  for  nonrenewal  were  mere  pretexts.  The  court 
rejected  the  argument  that  because  board  members  were 
unaware  of  Cox's  criticisms  of  Dillard's  policies,  the  board's 
decision  was  not  tainted  by  an  impermissible  motive.  The 
appeals  court  refused  to  overturn  the  district  court's  finding 
that  the  board  would  not  have  considered  any  adverse  ac- 
tion against  Cox  in  the  absence  of  the  retaliatory  charges 
by  the  principal  and  superintendent. 

A  STUDENT  NEWSPAPER  IS  A  PUBLIC  FORUM. 

Kuhlmeierv.  Hazelwood  School  District,  No.  85-1614  (8th 
Cir.  July  7,  1986)  (LEXIS,  Genfed  library,  USApp  file). 

Facts:  Spectrum  is  the  Hazelwood  East  High  School 
newspaper.  It  is  produced  by  the  Journalism  II  class  under 
faculty  supervision,  students  receive  a  grade  and  academic 
credit  for  the  class,  and  school  board  policy  states  that  all 
school-sponsored  publications  were  developed  within  the 
adopted  curriculum.  All  copy  was  submitted  to  the  principal 
for  prepublication  review.  School  administrators  deleted  two 
full  pages  of  one  issue  because  they  were  concerned  about 
the  content  of  two  articles  on  these  pages.  One  story  was 
about  the  pregnancies  of  three  unidentified  students;  the  other 
discussed  the  impact  of  divorce  on  children.  Three  Spec- 
trum staff  members  sued,  seeking  injunctive  and  declaratory 
relief  and  damages.  The  district  court  held  that  the  students' 
First  Amendment  rights  were  not  violated,  and  the  students 
appealed. 

Holding:  The  Court  of  Appeals  for  the  Eighth  Circuit 
reversed  and  remanded  for  a  determination  whether  nominal 
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damages  should  be  awarded  to  the  plaintiffs.  The  court  held 
that  deleting  the  two  pages  violated  the  First  Amendment 
rights  of  the  student  staff.  It  based  this  conclusion  on  its  find- 
ing that  although  Spectrum  was  a  part  of  the  school-adopted 
curriculum,  it  was  "something  more."  It  was  a  public  forum 
established  to  give  students  an  opportunity  to  express  their 
views  while  gaining  an  appreciation  of  their  rights  and 
responsibilities  under  the  First  Amendment.  The  paper's 
own  policy  statement  announced  that  it  was  a  student 
newspaper,  and  it  was  distributed  to  both  students  and  the 
public. 

Having  made  this  determination,  the  court  applied  the 
test  set  out  in  Tinker  v.  Des  Moines  Independent  School 
District,  393  U.S.  503  (1969).  Under  this  test,  the  censor- 
ship was  permissible  only  if  the  two  articles  could  reasonably 
have  been  forecast  to  materially  disrupt  classwork,  give  rise 
to  substantial  disorder,  or  invade  the  rights  of  others.  The 
school  officials  could  not  demonstrate  that  the  deletion  was 
necessary  in  order  to  avoid  material  and  substantial  in- 
terference with  either  schoolwork  or  discipline.  Justifying 
the  action  as  a  way  of  protecting  the  rights  of  others  (the 
copy  of  the  divorce  story  given  to  the  principal  identified 
one  student,  and  the  pregnancy  story  allegedly  invaded  the 
privacy  of  the  fathers  and  the  pregnant  girls'  parents)  required 
closer  scrutiny.  The  court  concluded  that  school  officials 
are  justified  in  limiting  student  speech  to  protect  the  rights 
of  others  only  when  publication  of  that  speech  could  result 
in  tort  liability  for  the  school ;  any  lesser  standard  could  result 
in  school  officials'  curtailing  speech  at  the  slightest  fear  of 
disturbance.  Because  no  tort  action  based  on  the  articles 
could  have  been  maintained  against  the  school,  school  of- 
ficials were  not  justified  in  removing  the  articles. 

One  judge  dissented,  agreeing  with  the  district  court 
that  Spectrum  was  not  a  public  forum  and  that  the  judgment 
of  school  officials  should  have  been  respected.— MC 

REJECTING  AN  APPLICANT  FOR  TEACHING 
POSITION  WAS  NOT  ILLEGAL  DISCRIMINATION. 

Froneberger  v.  Yadkin  County  Schools,  630  F.  Supp.  291 
(M.D.N.C.  1986) 

Facts:  John  Froneberger  applied  for  a  position  as  a 
ninth-grade  general  science  teacher  with  the  Yadkin  Coun- 
ty (N.C.)  schools  but  was  not  hired.  He  filed  with  the  Equal 
Employment  Opportunity  Commission  (EEOC)  a  claim  of 
age  and  sex  discrimination.  Although  he  received  notice  of 
a  right  to  sue,  he  did  not  file  his  Title  VII  sex  discrimination 
claim  within  the  ninety-day  period  allowed  by  the  statute. 
Title  VII,  42  U.S.C.  §  2000e.  Nevertheless,  he  sued  the 
Yadkin  County  School  Board  of  Education  and  the  person- 
nel director,  alleging  illegal  discrimination. 


Holding:  The  federal  district  court  granted  the  defen-  " 
dants'  motion  for  summary  judgment  because  Froneberger 
established  a  bar  to  his  recovery  in  his  own  pleadings.  To 
establish  a  prima  facie  case  of  discrimination  under  Title 
VII  or  the  Age  Discrimination  Employment  Act  of  1967, 
29  U.S.C.  §  623,  a  plaintiff  must  show  that  he  was  qualified 
for  the  position  for  which  he  applied.  Froneberger's  pleadings 
established  that  he  was  not  qualified  to  be  a  ninth-grade 
teacher,  since  that  position  requires  an  emotionally  balanced 
individual.  At  the  time  of  his  application,  Froneberger  was 
rated  mentally  disabled  by  the  Social  Security  Administra- 
tion, and  shortly  thereafter  he  was  diagnosed  as  having 
paranoid  personality  problems. 

The  defendants  were  also  entitled  to  judgment  as  a  matter 
of  law  on  the  Title  VII  claim  because  Froneberger  did  not 
file  his  lawsuit  within  ninety  days  after  receiving  notice  of 
his  right  to  sue. 

DISMISSING  AN  EMPLOYEE  FOR  MISCONDUCT 
DID  NOT  VIOLATE  STATE  LAW,  THE  DUE  PRO- 
CESS CLAUSE,  OR  THE  FIRST  AMENDMENT. 

Liephart  v.  North  Carolina  School  of  the  Arts,  342  S.E.2d 
914  (N.C.  App.  1986). 

Facts:  Wesley  Leiphart  was  the  Director  of  Student  Ac-  i 
tivities  in  the  Student  Services  Department  of  the  North  ' 
Carolina  School  of  the  Arts.  He  reported  directly  to  Patricia 
Harwood,  Dean  of  Student  Services.  In  October  1983,  in 
Harwood's  absence  (which  had  been  announced  in  advance), 
Leiphart  called  a  meeting  of  division  directors  to  discuss 
complaints  he  had  compiled  about  Harwood.  One  director 
objected  to  the  proposed  discussion  and  the  meeting  end- 
ed. Three  days  later  Harwood  questioned  Leiphart  about 
the  meeting,  and  several  weeks  later  Leiphart  was  dismissed 
because  of  his  role  in  it.  He  appealed  to  the  State  Personnel 
Commission,  which  upheld  the  dismissal,  as  did  the  superior 
court.  Leiphart  appealed  again. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed, holding  that  the  dismissal  on  the  grounds  of  per- 
sonal conduct  detrimental  to  state  service  was  supported  by 
substantial  evidence.  According  to  State  Personnel  Com- 
mission regulations,  "participation  in  any  action  that  would 
in  any  way  seriously  disrupt  or  disturb  the  normal  opera- 
tion of. . .  [a]  department"  is  an  example  of  personal  miscon- 
duct constituting  just  cause  for  dismissal  under  G.S.  126-35. 
The  court  applied  the  whole-record  test,  which  in  essence 
requires  the  court  to  determine  whether  an  administrative 
decision  has  a  rational  basis  in  the  evidence,  and  conclud- 
ed that  there  was  substantial  evidence  to  uphold  the  dismissal .  i 
Leiphart's  conduct  had  damaged  his  credibility  and  effec- 
tiveness with  his  peers  and  his  supervisor  and  seriously 
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disturbed  the  normal  operation  of  the  Department  of  Stu- 
dent Services. 

The  court  also  rejected  Leiphart's  claim  that  his 
dismissal  violated  due  process.  He  did  have  a  property  in- 
terest in  continued  employment,  but  the  pretermination  pro- 
cedures, the  notice  of  termination,  and  the  posttermination 
procedures  all  complied  with  the  requirements  of  due  pro- 
cess. Leiphart  was  told  of  the  charges  against  him  and  given 
a  pretermination  opportunity  to  respond  to  them  at  the 
meeting  called  by  Harwood.  The  notice  adequately  iden- 
tified the  specific  acts  on  which  the  dismissal  was  based  and 
informed  Leiphart  of  his  right  to  appeal.  G.S.  126-3  says 
that  in  disciplinary  actions  like  discharge,  written  notice  of 
the  reasons  and  appeal  rights  shall  be  furnished  the  employee 
before  the  action  is  taken.  However,  the  court  held  that  when 
an  employee  is  being  dismissed  for  personal  misconduct, 
the  requirement  of  timely  notice  is  met  if  the  written  state- 
ment of  the  reasons  for  dismissal  is  given  to  the  employee 


when  he  is  dismissed.  The  statute  was  designed  both  to  en- 
sure that  an  employee  has  a  written  statement  of  the  reasons 
for  his  discharge  so  he  may  effectively  appeal  it  and  to  pre- 
vent an  employer  from  summarily  discharging  an  employee 
and  then  searching  for  justifiable  reasons  for  the  dismissal. 
Simultaneous  notice  is  in  accord  with  the  statute's  intent. 

The  school's  failure  to  follow  its  internal  grievance  pro- 
cedures did  not  violate  due  process,  since  Leiphart  did  not 
show  that  there  was  a  substantial  likelihood  that  the  result 
would  have  been  different  if  the  procedures  had  been  fol- 
lowed. Nor  did  Leiphart  show  any  disqualifying  personal 
bias  on  the  part  of  the  decision-makers  that  denied  him  a 
fair  and  impartial  administrative  hearing. 

The  court  also  rejected  Leiphart 's  free  speech  claim. 
His  criticism  of  Harwood  focused  on  his  own  personal 
displeasure  with  her  internal  departmental  policies  rather 
than  on  a  matter  of  public  concern  entitled  to  First  Amend- 
ment protection.  ■ 


The  Provident  Principal 


John  R.  McCall 


^L 


This  engaging  book  is  one  assignment  of  the  Principals'  Executive  Pro- 
gram, held  by  the  Institute  of  Government.  In  common  sense  terms,  it  ex- 
plains to  a  principal  (or  anyone)  what  motivates  people  and  how  the  principal 
can  bring  the  school— teachers,  staff,  students,  and  parents— to  buy  into  the 
principal's  vision  of  excellence  for  the  school .  $6.00,  plus  3  %  sales  tax  (4  Vi  % 
in  Orange  County). 
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